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City  Attorney's  Office 

Official  opinions  of 
the  City  Attorney  of 
the 


SAN  FRANCISCO 
POeLtC  USRAHY 


-  A  -  Year  1953 

Opinion  No. 

\BUTTING  -  Obligations  to  -  Property  Owner  upon  Vacating 

27th.  Street  in  Accordance  with  Redevelopment  Plan   718 

ACT  -  Interpretation  State  Housing  -  Sections  15695 , 

15730  and  15735  of  the  California  Health  and  Safety 
Code  -  Creation  of  Overlapping  Easements  for  Light  717 

ADDENDUM  where  Higher  than  Wage  Rates  Specified  by  City  - 
Ridgepoint  No.  3  Elementary  Project  No.  16  -  In- 
corporation of  Federal  Wage  Rates  in  729 

ADJOINING  Sharp  Park  Rifle  Range  -  May  Bequest  under 

Sharp  Estate  be  used  to  Purchase  $2   Acres  726 

ADOPTION  by  Board  of  Supervisors  -  Redevelopment  Plan 

(Pinal)  for  Project  Area  -  May  it  be  Amended  After  753 

ADOPTION  of  the  Salary  Standardization  Ordinance  under 
the  Authority  of  Section  71  of  the  Charter  - 
Method  of  Setting  the  Salary  of  a  Position  Created 
Subsequent  to  the  713 

AFFIXED  to  the  Exterior  of  a  Hotel  or  a  Tourist  Court 

Which  is  Located  in  a  Second  Residential  District  - 
May  a  Lighted  (Neon)  Sign  Saying  "Television"  be    7l|.9 

AIRPORT  -  Lease  of  -  Property  -  Interpretation  of  Charter 
Section  93  with  Reference  to  Powers  and  Duties  of 
Director  of  Property  -  Board  of  Supervisors  and 
Public  Utilities  Commission,  to  Period  of  Lease  and 
other  Matters  ■'-  -  '■  737 

ALLOWANCE  to  Members  of  the  Department  -  May  Police 

Department  Include  in  its  Budget  a  Sum  of  Money 

for  the  Purchase  of  Uniforms  or  a  Granting  of 

Uniform  76I 

ALTERATION,  Meaning  of  as  used  in  Sec.  301  of  San  Fran- 
cisco Building  Code,  Installation  of  Stall  Shower 
as  Alteration  Requiring  Permits  under  Both  Building 
Code  and  Plumbing  and  Gas  Appliance  f)\\[ 

AMENDMENT  -  Legality  of  Proposed  -  and  Modification  of 

Maritime  Museum  Association  Agreement  722 

AMENDMENT  -  Loyalty  Oath,  Effect  of  Minor  Change  in 

Wording  by  Constitution  72^. 


.  A  -  Year  19^3 

Continued  Opinion  No. 

ANGEL  Island  Acquisition;  Effect  of  Declaration  of  Policy 

and  Ballot  Argument  l'+J- 

APPEAL  Beyond  kO  days  Fixed  by  Sec.  Ik,  Part  111,  Muni- 
wt*i*   aeyon  ^  ^power  Qf  Board  of  permit  Appeals  to 

Extend  Time  to  Determine 


752 


APPLICABILITY  of  Vehicle  Code  §601.5  Prohibiting  Speed 
Contests  on  Highways,  to  Sports  Car  Races  in 
Golden  Gate  Park  (W 

APPLICATION  Piled  After  Due  Date  Prescribed  in  Ordinance; 
Whether  Waiver  of  Penalty  Involved  -  Purchase  and 
Use  Tax-  Power  of  Board  of  Review  to  Grant  Ex- 
tensions of  Time  for  Piling  Return  and  Paying  Tax 
Pursuant  to  730 

APPLICATION  of  California  State  Sales  Tax  to  Sales  of 
Trolley  Poles  by  the  City  and  County  of  San 
Francisco  716 

APPLICATION  of  Section  36  for  the  Purposes  of  Deter- 
mining Salary  Increment  Allowances  Based  upon 
Temporary  or  Limited  Tenure  Service  in  the 
Pire  Department  715 

APPLICATION  of  Section  lk6  of  the  Charter  in  Promotive 
Examinations  in  the  Salvage  Corps  of  the  Pire 
Department  712 

APPOINT  a  Medical  Director  who  is  not  a  Physician,  and 
who  will  also  Act  as  Administrative  Head  of  the 
Department  -  May  the  Health  Service  3oard  758 

APPROVING  -  In  Ordinance  -  Redevelopment  Plans,  Legality 

of  Provision  of  Right  of  City  and  County  to  Approve 
or  Disapprove  Sales  and  Purchases  of  Redevelopment 
Project  Area  Property  739 

ARE  Non-Certificated  Employees  of  Board  of  Education 

Subject   to  Charter  Residential   Qualifications?  728 

ARE  Widows  of  Police  Officers  who  Died  Prior  to  November 
2»19k8  Entitled  to  Pension  Benefits  under  Section 
168.1.5  of  the   Charter?  721 

ARMED  Forces  within  Meaning  of   Term  as   Used  in   Section 
395.1  Military   and  Veterans      Code      and  Charter 
Section   153  -   United  States  Coast   Guard,   A     Branch 
of  the  ?k5 


-  A  -  Year  1953 

Continued  Opinion  No, 

ARMY  Street  at  Third  and  Michigan  Streets  Including  Existing 
Railroad  and  Grade  Crossing;  Must  Application  be  Made 
to  State  Public  Utilities  Commission;  By  Whom  - 
Department  of  Public  Works;  Improvement  of  763 


-  B  -  Year  1953 

Opinion  No. 

BALLOT  Argument  -  Angel  Island  Acquisition;  Effect  of 

Declaration  of  Policy  and  7kl 

BENEFICIARY  of  a  Death  Benefit  Under  the  Retirement 
System  "Insurable  Interest"  of  Fiancee  who  is 
named  as  719 

BEQUESTS  -  May  -  under  Sharp  Estate  be  used  to  Purchase 

52  Acres  Adjoining  Sharp  Park  Rifle  Range  726 

BLANKETED  in  to  Rank  and  Civil  Service  Classification  of 
Lieutenant  H.2lj.,  Division  of  Fire  Prevention  and 
Investigation  under  Provisions  of  Section  -  Charter 
Section  38*01  -  Whether  Lieutenant  Arthur  L.  Fin- 
negan  of  Fire  Department  7I4.8 

BOARD  of  Education  Subject  to  Charter  Residential  Qual- 
ifications -  Are  Non-Certificated  Employees  of       728 

BOARD  of  Permit  Appeals  to  Extend  Time  to  Determine 

Appeal  Beyond  I4.O  days  Fixed  by  Sec.  11).,  Part  111, 
Municipal  Code  -  Power  of  752 

BOARD  of  Review  to  Grant  Extensions  of  Time  for  Filing 
Return  and  Paying  Tax  Pursuant  to  Application 
Filed  after  Due  Date  Prescribed  in  Ordinance  - 
Whether  Waiver  of  Penalty  Involved  73O 

BOARD  of  Supervisors  and  Public  Utilities  Commission, 
to  Period  of  Lease  and  Other  Matters  -  Lease  of 
Airport  Property  -  Interpretation  of  Charter 
Section  93  with  Reference  to  Powers  and  Duties 
of  Director  of  Property  737 

BOARD  of  Supervisors  -  Redevelopment  Plan  (Final)  for 

Project  Area  -  May  it  be  Amended  after  Adoption  by   753 

BOARD  of  Supervisors  Requiring  Supervisors  to  Vote;  Ex- 
cuse from  Voting  Disqualification  for  Personal  or 
Pecuniary  Interest  -  Rule   of  fh-j 

BOARD  of  Supervisors  under  Section  130  of  the  Charter  - 
Municipal  Railway  Schedule  of  Fares  for  Special 
Shoppers'  Route;  Required  Vote  on  Adoption  by        725 

BOARDS  of  Commissions  -  Proxy  Voting  by  members  of         7I4.3 


-  B  - 
Continued 


Year  1953 
Opinion  No, 


BRANCH  of  the  Armed  Forces  within  Meaning  of  Term  as  used 
in  Section  395*1  Military  and  Veterans  Code  and 
Charter  Section  153  -  United  States  Coast  Guard,  A        7U5 

BUDGET  A  Sum  of  Money  for  the  Purchase  of  Uniforms  or  a 
Granting  of  Uniform  Allowance  to  Members  of  the 
Department  -  May  Police  Department  include  in  its        761 

BUILDING  Code  and  Plumbing  and  Gas  Appliance  Code  -  Alter- 
ation, Meaning  of  as  used  in  Sec.  3°1  of  San  Fran- 
cisco Building  Code.  Installation  of  Stall  Shower 
as  Alteration  Requiring  Permits  under  Both  7)|J| 

BUREAU  of  Delinquent  Revenue  Collection  -  Validity  of 

Section  lj.  of  Ordinance  Creating  A  731 

BUREAU  of  Delinquent  Revenue  -  Setoff  -  Right  of  City  and 
County  to  Exercise  Against  its  Officers  and  Em- 
ployees -  Proposed  Amendment  to  Ordinance  No,  9.0321 
Relating  to  j^u 


BOARD  OF  SUPERVISORS  Year  1953 

Opinion  No. 

ANGEL  Island  Acquisition;  Effect  of  Declaration  of 

Policy  and  Ballot  Argument  7lA 

ARE  Widows  of  Police  Officers  who  Died  Prior  to  November 
2,19l|.8  Entitled  to  Pension  Benefits  under  Section 
168.1.5  of  the  Charter?  721 

IN  Ordinance  Approving  Redevelopment  Plans;  Legality  of 
Provision  of  Right  of  City  and  County  to  Approve 
or  Disapprove  Sales  and  Purchases  of  Redevelopment 
Project  Area  Property  739 

METHOD  of  Setting  the  Salary  of  a  Postion  Created  Sub- 
sequent to  the  Adoption  of  the  Salary  Standard- 
ization Ordinance  under  the  Authority  of  Section 
71  of  the  Charter  713 

MUNICIPAL  Railway  Schedule  of  Pares  for  Special  Shoppers' 
Route;  Required  Vote  on  Adoption  by  Board  of 
Supervisors  under  Section  130  of  the  Charter         725 

PENS  ION  _  Rights  of  Widows  of  Police  Officers  who  Died 

^rior  to  November  2, I9I4.8  721A 

RULE  of  -tioard  of  SUpervisors  Requiring  Supervisors  to 
vote;  Excuse  from  Voting;  Disqualification  for 
Personal  or  Pecuniary  Interest  7^7 

SALARY  Standardization,  Effective  Language  "Not  Later 

than  January  l5,19i|4  and  -^very^Pive  Years  there- 
after" as  Concerning  the  Salary  Survey  for  1951|.       762 

SETOFF  -  Right  of  City  and  County  to  Exercise  Against  its 
Officers  and  Employees.  Proposed  Amendment  to  Or- 
dinance No.  9.0321  Relating  to  Bureau  of  Delinquent 
Revenue 


STATE  Reclamation  District  Law;  Procedure  to  be  Followed 
in  Reclaming  Submerged  Land  in  Southern  Part  of 


San  Francisco 
TITLE  to  Lick  Place 


75o 
633 


-  C  -  Year  1953 

Opinion  No. 

CALIFORNIA  -  Application  of  -  State  Sales  Tax  to  Sales 
of  Trolley  Poles  by  the  City  and  County  of  San 
Francisco  716 

CAN  Recreation  and  Park  Commission  Agree  with  Private 
Operator  for  Him  to  Construct  a  Golf  Driving 
Cage,  to  be  Operated  by  Him  as  a  Profit  -  Making 
Enterprise  the  Cost  thereof  to  be  Amortized  by 
Rental  Deductions?  711j. 

CAR  Races  in  Golden  Gate  Park  -  Applicability  of  Vehicle 

Code  §601.5  Prohibiting  Speed  Contests  on  Highways, 

to  Sports  Car  Races  in  Golden  Gate  Park  7I4.O 

CHARTER  -  Application  of  Section  II4.6  of  the  -  in  Pro- 
motive Examinations  in  the  Salvage  Corps  of  the 
Fire  Department  712 

CHARTER  -  Municipal  Railway  Schedule  of  Fares  for  Special 
Shoppers'  Route;  Required  Vote  on  Adoption  by 
Board  of  Supervisors  under  section  130  of  the        725 

CHARTER  Residential  Qualifications   -  Are  Non-Cer- 
tificated Employees  of  ^oard  of  Education  Subject  to   728 

CHARTER  Section  36  -  Holiday  Privileges  of  Certain  Mem- 
bers of  the  r\re  Department  under  727 

CHARTER  Section  28.01;  Whether  Lieutenant  Arthur  L. 

Finnegan  of  Fire  department  Blanketed  in  to  Rank 
and  Civil  Service  Classification  of  Lieutenant  H.2lj., 
Division  of  Fire  Prevention  and  Investigation  under 
Provisions  of  Section  7I4.8 

CHARTER  Section  93  with  Reference  to  ^owers  and  duties 

of  director  of  Property,  Board  of  Supervisors  and 
Public  Utilities  CoramiSSion>  to  Period  of  Lease 
and  Other  Matters  -  Lease  of  Airport  Property  - 
Interpretation  of  737 

CHARTER  Section  125  in  Relation  to  Sections  11(4  and  7 
as  to  Employee  Permitted  to  Continue  Residence 
outside  City  for  Health  Reasons  -  Residence  Re- 
quirements, Construction  of  Provisions  in  760 

CHILDREN  and  Stanford  university  -  Powers  of  Trustees  - 
Legality  of  Loans  of  Objects  of  Art  by  Board  of 
Trustees  of  De  Young  Museum  to  San  Mateo  Museum 
for  736 


_  C  -  Year  1953 

Continued  Opinion  No. 


l$k 


CITY  and  County  -  Setoff  -  Right  of  -  to  Exercise  Against 
its  Officers  and  Employees.  Proposed  Amendment  to 
Ordinance  No.  9.0321  Relating  to  Bureau  of  Delin- 
quent Revenue 

CITY  -  Wage  Scales  for  -  Employees  Working  on  Public 

Contracts:  charter  Section  98;  Payments  for  Wel- 
fare Plans  in  Collective  Bargaining  Agreements 
(Supplemental  to  Opinions  667  and  682)  720 

COAST  Ouard  -  United  States,  a  Branch  of  the  Armed 

Forces  within  Meaning  of  Term  as  Used  In  Section 

153  7U5 

CODE  -  Alteration,  Meaning  of  as  used  in  Sec.  301  of 

San  Francisco  Building  Code.  Installation  of  Stall 
Shower  as  Alteration  Requiring  Permits  under  Both 
Building  Code  and  Plumbing  and  Gas  Appliance         YI4J4. 

COLLECTIVE  Bargaining  Agreement,  Providing  that  Premium 

Rate  Payable  when  Work  Performed  outside  of  Plant, 
Plant,  Definition  thereof  -  Fremium  Pay  for  7lj.6 

COMMISSION  Member  not  Present  at  Hearing  -  Vote  by  7^2 

COMMISSION  -  Proxy  Voting  by  Members  of  Boards  or  7k3 

CONSTITUTIONAL  Amendment  -  Loyalty  Oath,  Effect  of  Minor 

Change  in  Wording  by  72lj. 

CONSTRUCTION  of  Two  Family  Dwelling  on  Property  Now 
Partly  First  and  Partly  Second  Residential  - 
Reclassification  of  First  Residential  -  Pro- 
perty Required  before  Issuance  of  Permit  for         723 

CONTRACTS  -  Health  Service  System;  Medical  Director, 

Position  and  Salary  759 

CONTROLLER'S  Duty  and  Procedure  under  section  710  C.C.P.  - 

Retirement  System  Refunds  as  Subject  to  757 

COVERAGE  -  Health  Service  System;  Exemptions  Generally 
and  Particularly  of  Veterans  Having  Veterans  Ad- 
ministration 756 

CREATED  -  Method  of  Setting  the  Salary  of  a  Position  - 
Subsequent  to  the  Adoption  of  the  Salary  Stan- 
dgrdization  Ordinance  under  the  Authority  of 
Section   71  of  the  Charter  713 


-  C  -  Year  1953 

Continued  Opinion  No. 

CREATING  a  Bureau  of  Delinquent  Revenue  Collection  - 

Validity  of  Section  1^  of  Ordinance  731 

CREATION  of  Overlapping  Easements  for  Light  and  Air  - 

Interpretation  State  Housing  Act  -  Sections  15695* 

15730  and  15735  of  the  California  Health  and 

Safety  Code  717 

CROSSING  -  Department  of  Public  Works,  Improvement  of 
Army  Street  at  Third  and  Michigan  Streets  In- 
cluding Existing  Railroad  and  Grade  -  Must  Ap- 
plication be  Made  to  State  Public  Utilities  Com- 
mission; By  Whom  763 


CHIEF  ADMINISTRATIVE  OFFICER  Year  1953 

Opinion  No. 

LOYALTY  Oath,   Effect  of  Minor  Change   in  Wording  by 

Constitutional  Amendment  72[j. 

VALIDITY  of  Section  i}.  of  Ordinance  Creating  a     Bureau  of 

Delinquent  Revenue  Collection  731 


CITY  PLANNING  COMMISSION  Year  1953 

Opinion  No. 

RECLASSIFICATION  of  First  Residential  Property  Required 
Before  Issuance  of  Permit  for  Construction  of  Two 
Family  Dwelling  on  Property  now  Partly  First  and 
Partly  Second  Residential  723 


CIVIL  SERVICE  COMMISSION  Year  1953 

Opinion  No. 

APPLICATION  of  Section  1^6  of  the  Charter  in  Promotive 
Examinations  In  the  Salvage  Corps  of  the  *'ire 
Department  712 

ARE  -  Non-Certificated  Employees  of  ^oard  of  Education 

Subject  to  Charter  Residential  Qualifications?        728 

HOLIDAY  Privileges  of  Certain  Members  of  the  Fire 

Department  under  Charter  Section  36  727 

PREMIUM  Pay  for  Machinists  and  Machinist  Helper  under 
Collective  Bargaining  Agreement  Providing  that 
Premium  Rate  Payable  when   Work  Performed  outside 
of  Plant;  Plant,  Definition  thereof  7Jj£> 

RESIDENCE  Requirements,  Construction  of  Provision   in 
Charter  Section  125  in  Relation  to  Sections  llji^. 
and  7  as  to  Employee  Permitted  to  Continue 
Residence  outside  City  for  Health  Reasons  760 

UNITED  States  Coast  Guard,  A  Branch  of  the  Armed  Forces 
within  Meaning  of  Term  as  Used  in  Section  395.1 
Military  and  Veterans  Code  and  Charter  Section  153    7^5 


CONTROLLER  Year  1953 

Opinion  No. 

CONTROLLER'S  Duty  and  Procedure  under  Sec.  710  C.C.P  - 

Retirement  System  Refunds  as  Subject  to  757 

MAY  Bequests  under  Sharp  Estate  be  used  to  Purchase  52 

Acres  Adjoining  Sharp  Park  Rifle  Range?  726 

PURCHASE  and  Use  Tax;  Power  of  Board  of  Review  to  Grant 
Extensions  of  Time  for  Filing  Return  and  Paying 
Tax  Pursuant  to  Application  Piled  after  Due  Date 
Prescribed  in  Ordinance;  Whether  Waiver  of  Penalty 
Involved  730 

RATE  of  Pay  for  Position  of  Superintendent  of  Jails, 

Legality  and  Procedure  for  Establishment  thereof, 
Hanley  and  Reilly  Cases  732 

WAGE  Scales  for  City  Employees  Working  on  Public  Con- 
tract: Charter  Section  98;  Payments  for  Welfare 
Plans  in  Collective  Bargaining  Agreements  (Sup- 
plemental to  Opinions  667  and  682)  720 


-  D  -  Year  1953 

Opinion  No. 


DEATH  Benefit  under  the  Retirement  System  -  "Insurable 
interest"  of  Fiancee  who  is  named  as  Beneficiary 
of  a 


719 


DECLARATION  of  Policy  and  Ballot  Argument  -  Angel  Island 

Acquisition  -  Effect  of  7*+l 

DEDUCTIONS  -  Can  Recreation  and  Park  Commission  Agree 
with  Private  Operator  for  Him  to  Construct  a 
Golf  Driving  Cage  -  Making  Enterprise,  the  Cost 
thereof  to  be  Amortized  by  Rental  7 111- 

DEFINITION  thereof  -  Premium  Pay  for  Machinists  and 
Machinist  Helper  under  Collective  Bargaining 
Agreement  Providing  that  Premium  Rate  Payable 
when  Work  Performed  outside  of  Plant  -  Plant         71+6 

DELINQUENT  Revenue  Collection  -  Validity  of  Section  Ij. 

of  Ordinance  Creating  a  Bureau  of  731 

DELINQUENT  Revenue  -  Setoff  -  Right  of  City  and  County 
to  Exercise  Against  its  Officers  and  Employees. 
Proposed  Amendment  to  Ordinance  No.  9.0321  Re- 
lating to  Bureau  of  751+ 

DEPARTMENT  of  Public  Works;  Improvement  of  Army  Street 
at  Third  and  Michigan  Streets  Including  Existing 
Railroad  and  Grade  Crossing;  Must  Application  be 
made  to  State  Public  Utilities  Commission;  by 
Whom  763 

DESERTS  Family  -  Secures  Foreign  Divorce  and  Marries 

Another  Woman  -  Residence  of  Minor  when  Father        731+ 

DETERMINE  Appeal  Beyond  J^.0  Days  Fixed  by  Sec.  lij.,  Part  111, 
Municipal  Code  -  Power  of  Board  of  Permit  Appeals 
to  Extend  Time  to  752 

DE  YOUNG  MUSEUM  to  San  Mateo  Museum  for  Children  and 

Stanford  University  -  Powers  of  Trustees  Legality 

of  Loans  of  Objects  of  Art  by  Board  of  Trustees  of    736 

DIED  Prior  to  November  2,191+8  Entitled  to  Pension  Benefits 
under  Section  168.1.5  of  the  Charter  -  Are  Widows 
of  Police  Officers  who  721 

DIED  Prior  to  November  2,19i+8  -  Pension  Rights  of  Widows 

of  Police  Officers  who  721A 


«.  D  -  Year  1953 

Continued  Opinion  No. 

DIRECTOR  -  May  the  Health  Service  Board  Appoint  a  Medical  - 
who  is  not  a  physician,  and  who  will  also  act  as 
Administrative  Head  of  the  Department  -  75o 

DISAPPROVE  Sales  and  Purchases  of  Redevelopment  Project 

Area  Property  -  In  Ordinance  Approving  Redevelopment 

Plans;  Legality  of  Provision  of  Right  of  City  and 

County  to  Approve  or  739 

DISQUALIFICATION  for  Personal  or  Pecuniary  Interest  -  Rule 
of  Board  of  Supervisors  Requiring  Supervisors  to 
Vote  -  Excuse  from  Voting  7^7 

DISTRICT  Law  -  State  Reclamation  -  Procedure  to  be  Followed 
in  Reclaiming  Submerged  Land  in  Southern  Part  of 
San  Francisco  750 

DIVISION  of  Fire  Prevention  and  Investigation  under  Pro- 
visions of  Section  -  Charter  Section  38*01;  Whether 
Lieutenant  Arthur  L.  Finnegan  of  Fire  Department 
Blanketed  in  to  Rank  and  Civil  Service  Classification 
of  Lieutenant  H.  2lj.  7^4-S 

DUE  Date  Prescribed  in  Ordinance;  Whether  Waiver  of  Penalty 
Involved  -  Purchase  and  Use  Tax;  Power  of  Board  of 
Review  to  Grant  Extensions  of  Time  for  Filing  Return 
and  Paying  Tax  Pursuant  to  Application  Filed  After    730 

DUTIES  of  Director  of  Property,  Board  of  Supervisors  end 

Public  Utilities  Commission,  to  Period  of  ^ease  and 
other  Matters  -  Lease  of  Airport  Property  -  Inter- 
pretation of  Charter  Section  93  with  Reference  to 
Powers  and  737 

DUTY  Controller's  -  and  Proecdure  under  Sec.  710  C.C.P  - 

Retirement  System  Refunds  as  Subject  to  757 

DWELLING  on  Property  now  Partly  First  and  Partly  Second 

Residential  -  Reclassification  of  First  Residential 
Property  Required  before  Issuance  of  Permit  for 
Construction  of  Two  Family  723 


DEPARTMENT  OP  PUBLIC  HEALTH  Year  1953 

Opinion  No. 

EFFECT  of  State  Law  Regulating  Practice  of  Physiotherapy 
on  Local  Ordinance  Regtilating  Operation  of  Massage 
Parlors  751 


DEPARTMENT   OF  PUBLIC  WORKS  Year   1953 

Opinion  No. 

ALTERATION,  Meaning  of  as  Used  In  Sec.  301  of  San  Francisco 
Building  Code.  Installation  of  Stall  Shower  as  Alter- 
ation Requiring  Permits  under  Bota  Building  Code 
and  Plumbing  and  Gas  Appliance  Code  7)|)| 

DEPARTMENT  of  Public  »forks ;  Improvement  of  Army  Street 
at  Third  and  Michigan  Streets  Inclining  Existing 
Railroad  and  Grade  Crossing;  Must  Application  be 
made  to  State  Public  Utilities  Commission;  By 
Whom  763 

INTERPRETATION  State  Housing  Act  -  Sections  15695,  15730 
and  15735  of  the  California  Health  and  Safety 
Code  -  Creation  of  Overlapping  Easements  for  Light 
and  Air  717 

RIDGEPOINT  No.  3  Elementary  ^roject  No.  16;  Incorporation 
of  Federal  Wage  Rates  in  Addendum  where  Higher 
than  Wage  Rates  Specified  by  City  729 


DIRECTOR  OP  PLANNING  Year  1953 

Opinion  No. 

MAY  a  Lighted  (Neon)  Sign  Saying  "Television"  be  Affixed 

to  the  Exterior  of  a  Hotel  or  a  Tourist  Court  which 

is  Located  in  a  Second  Residential  District?         7I4.9 


DIRECTOR  OP  PROPERTY  Year  1953 

Opinion  No. 

LEASE  of  Airport  Property;  interpretation  of  Charter 

Section  93  with  Reference  to  Powers  and  Duties  of 

Director  of  Property,  Board  of  Supervisors  and 

Public  Utilities  Commission,  to  Period  of  Lease 

and  Other  Matters  737 


-  E  -  Year  1953 

Opinion  No. 

EASEMENTS  for  Light  and  Air  -  Interpretation  State  Housing 
Act  -  Sections  15695,  15730  and  15735  of  the  Calif- 
ornia Health  and  Safety  Code  -  Creation  of  Over- 
lapping 717 

EFFECT  of  Declaration  of  Policy  and  Ballot  Argument  -  Angel 

xsland  Acquisition  7ip- 

EFFECT  of  Minor  Change  in  Wording  by  Constitutional 

Amendment  -  Loyalty  Oath  72i]. 

EFFECT  of  State  Law  Regulating  Practice  of  Physiotherapy 
on  Local  Ordinance  Regulating  Operation  of  Massage 
Parlors  751 

EFFECTIVE  Language  "Not  Later  than  January  l5,19lu^  and 
Every  ^Ive   Years  thereafter"  as  Concerning  the 
Salary  Survey  for  195^4-  -  Salary  Standardization       762 

ELEMENTARY  Project  No.  16  -  Incorporation  of  Federal 
Wage  Rates  in  Addendum  where  Higher  than  Wage 
Rates  Specified  by  City  -  Ridgepoint  No.  3  729 

EMPLOYEE  Permitted  to  Continue  Residence  outside  City 

for  Health  Reasons  -  Residence  Requirements,  Con- 
struction of  Provisions  in  Charter  Section  125  in 
Relation  to  Sections  ll+lj.  and  7  as  to  760 

EMPLOYEES  -  Are  Non-Certificated  -  of  Board  of  Education 

Subject  to  Charter  Residential  Qualifications         728 

EMPLOYEES  -  Setoff  -  Right  of  City  and  County  to  Exercise 
Against  its  Officers  and  -  Proposed  Amendment  to 
Ordinance  No.  9.0321  Relating  to  Bureau  of  De- 
linquent Revenue  jtu 

EMPLOYEES  -  Wage  scales  for  City  -  Working  on  Public 
Contracts:  Charter  Section  98;  Fayments  for 
Welfare  Plans  in  Collective  Bargaining  Agreements 
(Supplemental  to  Opinions  667  and  682)  720 

EMPLOYMENT  of  Prisoners  in  San  Francisco  Jails  738 

ENTERPRD^„;Jhe  °0St, ther°f  t0  be  Mortized  by  Rental 
Deductions  -  Can  Recreation  and  Park  Commission 

t8?!!?^  *?  Private  Operator  for  him  to  Construct 

a  SSifiSSSSs0^' t0  be  0perated  by  Him  as         nk 


-  E  -  Year  1953 

Continued  Opinion  No, 

ENTITLED  to  Pension  Benefits  under  Section  158.1.5  of 
the  barter  -  Are  Widows  of  Police  Officers  who 
Died  Prior  to  November  2,1911-8  721 

ESTATE  -  May  Bequests  under  Sharp  -  be  used  to  Purchase 

52  Acres  Adjoining  Sharp  Park  Rifle  Range  726 

EXAMINATIONS  in  the  Salvage  Corps  of  the  Fire  Department  - 
Application  of  Section  llji>  of  the  Charter  in  Pro- 
motive 712 

EXCUSE  from  Voting  -  Rule  of  Board  of  Supervisors  Re- 
quiring Supervisors  to  Vote  -  Disqualification  for 
Personal  or  Pecuniary  Interest  747 

EXEMPTIONS  Generally  and  Particularly  of  Veterans  Having 
Veterans  Administration  Coverage  -  Health  Service 
System  756 

EXPENDITURE  -  Legality  of  -  Gasoline  Tax  Money  for  Traffic 
Regulation  on  Major  Highways  in  San  Francisco  and 
for  Erection  of  Waiting  Rooms  on  Streets  for  Street 
Railway  Passengers  755 

EXTENSIONS  of  Time  for  Filing  Return  and  Paying  Tax 

Pursuant  to  Application  Filed  after  Due  Date  Pre- 
scribed in  Ordinance;  Whether  Waiver  of  Penalty 
Involved  -  Purchase  and  Use  Tax  -  Power  of  Board 
of  Review  to  Grant  730 

EXISTING  Railroad  and  Grade  Crossing   -  Must  Application 
be  made  to  State  Public  Utilities  Commission;  By 
Whom  -  Department  of  Public  Works ,  Improvement  of 
Army  Street  at  Third  and  Michigan  Streets  Including   763 

EXTEND  Time  to  Determine  Appeal  Beyond  I4.O  Days  Fixed  by 

Sec.  1]+,  Part  111,  Municipal  Code  -  Power  of  Board 

of  Permit  Appeals  to  752 

EXTERIOR  of  a  Hotel  or  a  Tourist  Court  which  is  located 
in  a  Second  Residential  District  -  May  a  Lighted 
(Neon)  Sign  Saying  "Television"  be  Affixed  to  the    7^9 


»  F  _  Year  1953 

Opinion  No. 

FARES  -  Municipal  Railway  Schedule  of  -  for  Special 
Shoppers'  Route  Required  Vote  on  Adoption  by- 
Board  of  Supervisors  under  Section  130  of  the 
Charter  ?25 

FATHER  Deserts  Family,  Secures  Foreign  Divorce  and 

Marries  Another  Woman  -  Residence  of  Minor  when         734- 

FEDERAL  Wage  Rates  in  Addendum  where  Higher  than  Wage 
Rates  Specified  by  City  -  Ridgepoint  No.  3  Ele- 
mentary Project  No.  16  -  Incorporation  of  729 

FIANCEE  who  is  named  as  Beneficiary  of  a  Death  Benefit 
under  the  Retirement  System  "Insurable  Interest" 
of  719 

FILING  Return  and  Paying  Tax  Pursuant  to  Application 
Piled  after  Due  Date  Prescribed  in  Ordinance; 
Whether  Waiver  of  Penalty  Involved  -  Purchase 
and  Use  Tax  -  Power  of  Board  of  Review  to  Grant 
Extension  of  Time  for  730 

FINNEGAN  -  Charter  Section  38. 01  -  Whether  Lieutenant 
Arthur  L.  -  of  Fire  Department  Blanketed  in  to 
R9nk  and  Civil  Service  Classification  of  Lieutenant 
H.  2I4.,  Division  of  ^'ire  Prevention  and  Investigation 
under  Provisions  of  Section  7I4.8 

FIRE  Department  -  Application  of  Section  36  for  the  Pur- 
poses of  Determining  Salary  Increment  Allowances 
Based  upon  Temporary  or  Limited  Tenure  Service  in 
the  715 

FIRE  Department  -  Application  of  Section  lij.6  of  the 

Charter  in  Promotive  Examinations  in  the  Salvage 

Corps  of  the  712 

FIRE  Department  -  Indefinite  Suspension  735 

FIRE  Department  under  Charter  Section  36  -  Holiday  Pri- 
vileges of  Certain  Members  of  the  727 

FIRST  -  Reclassification  of  -  Residential  Property  Re- 
quired before  Issuance  of  Permit  for  Construction 
of  Two  Family  Dwelling  on  Property  Now  Partly 
First  and  Partly  Second  Residential  723 

FIVE  Years  thereafter  -  As  Concerning  the  Salary  Survey 
for  1954  -  Salary  Standardization,  Effective 
Language  "Not  Later  than  January  l5,19i|i|.  and  Every      762 


FIRE  COMMISSION  Year  1953 

Opinion  No. 

APPLICATION  of  Section  36  for  the  Purposes  of  De- 
termining Salary  Increment  Allowances  Based 
upon  Temporary  or  Limited  Tenure  Service  in  the 
Fire  Department  735 

CHARTER  Section  38.01;  Whether  Lieutenant  Arthur  L. 
Finnegan  of  Fire  Department  Blanketed  in  to 
Rank  and  Civil  Service  Classification  of 
Lieutenant  K.  2lj.,  Division  of  Fire  Prevention 
and  Investigation  under  Provisions  of  Section         7^4-8 

INDEFINITE  Suspension,  Fire  Department  735 


-  G  -  Year  1953 

Opinion  No. 

GAS  Appliance  Code  -  Alteration,  Meaning  of  as  Used  in 
Sec.  301  of  San  Frencisco  Building  Code.  In- 
stallation of  Stall  Shower  as  Alteration  Re- 
quiring Permits  under  both  Building  Code  and 
Plumbing  and  7kk 

GASOLINE  -  Legality  of  Expenditure  of  -  Tax  Money  for 
Traffic  Regulation  on  Major  Highways  in  San  Fran- 
cisco and  for  Erection  of  Waiting  Rooms  on  Street 
Railway  Passengers  755 

GOLDEN  Gate  Parks  -  Applicability  of  Vehicle   Code  §165 
Prohibiting  Speed  Contests  on  Highways  to  Sport 
Car  Races  in  7JI4.O 

GOLF  Driving  Cage,  to  be  Operated  by  Him  as  a  Profit  - 
Making  Enterprise,  The  Cost  thereof  to  be 
Amortized  by  Rental  Deductions  -  Can  Recreation 
and  Park  Commission  Agree  with  Private  Operator 
far  him  to  Construct  a  fll^. 

GRADE  Crossing  -  Must  Application  be  made  to  State 

Public  Utilities  Commission  -  By  Whom  -  Department 
of  Public  Works;  Improvement  of  Army  Street  at 
Third  and  Michigan  Streets  Including  Existing  Rail- 
road and  76"i 

GRANTING  of  Uniform  Allowance  to  Members  of  the  Depart- 
ment -  May  Police  Department  Include  in  its  Budget 
a  Sura  of  Money  for  the  Purchase  of  Uniforms  or  a        76I 


_  H  -  Year  1953 

Opinion  No. 

HANLEY  and  Reilly  Cases  -  Rat©  of  Pay  for  Position  of 
Superintendent  of  Jails,  Legality  and  Procedure 
for  Establishment  thereof  732 

HEALTH  -  May  the  -  Service  Board  Appoint  a  Medical 
Director  who  is  not  a  Physician,  and  who  will 
elso  act  as  Administrative  Head  of  the  Depart- 
ment 758 

HEALTH  Reasons  -  Residence  Requirements,  Construction 
of  Provisions  in  Charter  Section  125  in  Relation 
to  Sections  II4J4.  and  7  as  to  Employee  lermitted 
to  Continue  Residence  Outside  City  for  760 

HEALTH  Service  System;  Exemptions  Generally  and  Par- 
ticularly of  Veterans  Having  Veterans  Adminis- 
tration Coverage  756 

HEALTH  Service  System;  Medical  Director,  Position  and 

Salary;  Contracts  759 

HEARING  -  Vote  by  Commission  Member  not  Present  at  Jl\2 

HIGHER  than  Wage  Rates  Specified  by  City  -  Ridgepoint 
No.  3  Elementary  Project  No.  16  -  Incorporation 
of  Federal  Wage  Rates  in  Addendum  where  729 

HIGHWAYS  -  Legality  of  Expenditure  of  Gasoline  Tax 

Money  for  Traffic  Regulation  on  Major  -  in  San 
Francisco  and  for  Erection  of  Waiting  Rooms  on 
Streets  for  Street  Railway  Passengers  755 

HIGHWAYS  -  to  Sports  Car  Races  in  Golden  Gate  Park  - 

Applicability  of  Vehicle  Code  §601.5  Prohibiting 

Speed  Contests  on  juq 

HOLIDAY  Privileges  of  Certain  Members  of  the  Fire  Depart- 
ment under  Charter  Section  36  727 

HOTEL  or  a  Tourist  Court  which  is  Located  in  a  Second 
Residential  District  -  May  a  Lighted  (Neon)  Sign 
Saying  'Television'*  be  Affixed  to   the  Exterior 
of  a 


HOUSING  Act  -  Interpretation  State  -  Sections  15695. 
15730  and  15735  of  the  California  Health  and 
Safety  Code  -  Creation  of  Overlapping  Easements 
for  Light  and  Air 


71|9 


717 


HEALTH  SERVICE  SYSTEM  Year  1953 

Opinion  No. 

HEALTH  Service  System;  Exemptions  Generally  and  Par- 
ticularly of  Veterans  Having  Veterans  Adminis- 
tration Coverage  756 

HEALTH  Service  System;  Medical  Director,  Position  and 

Salary;  Contracts  759 

MAY  the  Health  Service  Board  Appoint  a  Medical  Director 
who  is  not  a  Physician  and  who  will  also  act  as 
Administrative  Head  of  the  Department?  758 


-  I  -  Year  1953 

Opinion  No. 

IMPROVEMENT  of  Army  Street  at  Third  and  Michigan  Streets 
Including  Existing  Railroad  and  Grade  Crossing; 
Must  Application  be  Made  to  State  Public  Utilities 
Commission  -  By  Whom  -  Department  of  Public  Works       763 

IN  ORDINANCE  Approving  Redevelopment  Plans;  Legality 

of  Provision  of  Right  of  City  and  County  to  Approve 

or  Disapprove  Sales  and  Purchases  of  Redevelopment 

Project  Area  Property  739 

INCLUDE  -  May  Police  Department  -  in  its  Budget  a  Sum 

of  Money  for  the  Purchase  of  Uniforms  or  a  Granting 

of  Uniform  Allowance  to  Members  of  the  Department       761 

INCORPORATION  of  Federal  wage  Rates  in  Addendum  where 

Higher  than  Wage  Rates  Specified  by  City  -  Ridge- 
point  No.  3  Elementary  Project  No.  16  729 

INCREMENT  Allowances  Based  upon  Temporary  or  Limited 
Tenure  Service  in  the  ^'ire  Department  -  Ap- 
plication of  Section  36  for  the  Purposes  of 
Determining  Salary  715 

INDEFINITE  Suspension,  Fire  Department  735 

INSTALLATION  of  Stall  Shower  as  Alteration  Requiring 
Permits  under  Both  Building  Code  and  Plumbing 
and  Gas  Appliance  t;0de  -  Alteration,  Meaning  of 
as  Used  in  Sec.  301  of  san  Francisco  Building  Code      7I4J4. 

"INSURABLE  Interest"  of  Fiancee  who  is  named  as  Bene- 
ficiary of  a  Death  Benefit  under  the  Retirement 
System  7^9, 

INTERPRETATION  of  Charter  Section  93  with  Reference  to 
Powers  and  Duties  of  Director  of  Property,  Board 
of  Supervisors  and  Public  Utilities  Commission, 
to  Period  of  Lease  and  other  Matters  -  Lease  of 
Airport  Property  737 

INTERPRETATION  State  Housing  Act  -  Sections  15695,  15730 
and  15735  of  the  California  Health  and  Safety 
Code  -  Creation  of  Overlapping  Easements  for  Light 
and  Air  717 


-  I  -  Year  1953 

Continued  Opinion  No. 

INVESTIGATION  under  Provisions  of  Section  -  Charter 
Section  38»01  -  Whether  Lieutenant  Arthur  L. 
Pinnegan  of  Pire  Department  Blanketed  In  to 
Rank  and  Civil  Service  Classification  of 
Lieutenant  H.  2lj.,  Division  of  Pire  Prevention 
and  7i|.8 

ISSUANCE  of  Permit  for  Construction  of  Two  Family 
Dwelling  on  Property  Now  Partly  Pirst  and 
Partly  Second  Residential  -  Reclassification 
of  Pirst  Residential  Property  Required  before  723 


-  J  - 


Year  1953 


JAILS  -  Employment  of  Prisoners  in  San  Francisco 

JAILS  -  Rate  of  Pay  for  Position  of  Superintendent 
of  -  Legality  and  Procedure  for  Establishment 
thereof  -  Hanley  and  Reilly  Cases 

JANUARY  I5,19ij4  and  Every  Five  Years  thereafter  -  As 
Concerning  the  Salary  Survey  for  19514-  -  Salary 
Standardization,  Effective  Language  -  Not  Later 
than 


Opinion  No. 

738 


732 


762 


-  L  -  Year  1953 

Opinion  No. 

LAND  in  Southern  Part  of  San  Francisco  —  State  Reclamation 
District  Law  -  Procedure  to  be  Followed  in  Reclaiming 
Submerged  750 

LANGUAGE  -  Salary  Standardization,  Effective  -  "Not  Later 
than  January  15, 191*4,  and  Every  Five  Years  there- 
after" As  Concerning  the  Salary  Survey  for  1951*-        762 

LEASE  of  Airport  Property;  Interpretation  of  Charter 
Section  93  with  Reference  to  Powers  and  Duties 
of  Director  of  Property,  Board  of  Supervisors  and 
Public  Utilities  Commission,  to  Period  of  Lease 
and  other  Matters  737 

LEGALITY  and  Procedure  for  Establishment  thereof,  Hanley 
and  Reilly  Cases  -  Rate  of  Pay  for  position  of 
Superintendent  of  Jails  732 

LEGALITY  of  Expenditure  of  Gasoline  Tax  Honey  for  Traffic 
Regulation  on  Major  Highways  in  San  Francisco  and 
for  Erection  of  Waiting  Rooms  on  Streets  for  Street 
Railway  Passengers  755 

LEGALITY  of  Loans  of  Objects  of  Art  by  Board  of  Trustees 
of  DeYoung  Museum  to  San  Mateo  Museum  for  Children 
and  Stanford  University;  Powers  of  Trustees  736 

LEGALITY  of  Proposed  Amendment  and  Modification  of 

Maritime  Museum  Association  Agreement  722 

LEGALITY  of  Provision  of  Right  of  City  and  C  ounty  to 
Approve  or  Disapprove  Sales  and  Purchases  of 
Redevelopment  Project  Area  Property  -  In  Ordinance 
Approving  Redevelopment  Plans  739 

LICK  Place  -  Title  to  7„ 

LIEUTENANT  -  Charter  Section  38. 01  -  whether  -  Arthur  L. 
FInnegan  of  Fire  Department  Blanketed  in  to  Rank 
and^  Civil  Service  Classification  of  Lieutenant  H.2I1, 
Division  of  Fire  Prevention  and  Investigation  under 
Provisions  of  Section 


LIGHT  and  Air  ."Interpretation  State  Housing  Act  -  Sections 
5J95,^1?73°  and  1^735  of  the  California  Health 
and  Safety  Code  -  Creation  of  Overlapping  Easements 


748 


717 


-  L  -  Year  1953 

Continued  Opinion  No. 

LI  SITED  -  May  a  (Neon)  Sign  Saying  "Television"  be  Affixed 
to  the  Exterior  of  a  Hotel  or  a  Tourist  Court  which 
is  Located  in  a  Second  Residential  District?  71+9 

LIMITED  Tenure  Service  in  the  Fire  Department  -  Ap- 
plicability of  Section  3&  for  the  Purposes  of 
Determining  Salary  Increment  Allowances  Based 
upon  Temporary  or  715 

LOCAL  Ordinance  Regulating  Operation  of  Massage  Parlors  - 
Effect  of  State  Law  Regulating  Practice  of 
Physiotherapy  7£l 

LOYALTY  Oath,  Effect  of  Minor  Change  in  Wording  by 

Constitutional  Amendment  J2l\. 


-  M  -  Year  19^3 

Opinion  No. 

MACHINISTS  -  Premium  Pay  for  -  and  Machinist  Helper  under 
Collective  Bargaining  Agreement  Providing  that 
Premium  Rate  Payable  when  »*ork  performed  outside 
of  Plant;  Plant,  Definition  thereof  7k° 

MAJOR  Highways  in  San  Francisco  and  for  Erection  of 
Waiting  Rooms  on  Streets  for  Street  Railway 
Passengers  -  Legality  of  Expenditure  of  Gasoline 
Tax  Money  for  Traffic  Regulation  on  75£ 

MARITIME  Museum  Association  Agreement  -  Legality  of  Pro- 
posed Amendment  and  Modification  of  722 

MASSAGE  Parlors  -  Effect  of  State  Law  Regulating  Practice 
of  Physiotherapy  on  Local  Ordinance  Regulating 
Operation  of  75>1 

MAY  a  Lighted  (Neon)  Sign  Saying  "  Television"  be  affixed 
to  the  Exterior  of  a  Hotel  or  a  Tourist  C  ourt 
which  is  Located  in  a  Second  Residential   District?     7if9 

MAY  Bequests  under  Sharp  Estate  be  used  to  Purchase  3>2 

Acres  Adjoining  Sharp  Park  Rifle  Range?  726 

MAY  Police  Department  include  in  its  Budget  a  Sum  of 

Money  for  the  Purchase  of  Uniforms  or  a  Granting 

of  Uniform  Allowance  to  Members  of  the  Department       761 

MAY  the  Health  Service  Board  Appoint  a  Medical  Director 
who  is  not  a  Physician,  and  who  will  also  act  as 
Administrative  Head  of  the  Department?  7£8 

MEDICAL  Director,  Position  and  Salary;  Contracts  -  Health 

Service  System  759 

MEMBER  -  Vote  by  -  Commission  -  Not  Present  at  Hearing        7l|2 

MEMBERS  of  the  Pire  Department  under  Charter  Section  36  - 

Holiday  Privileges  of  Certain  727 

MEMBERS  -  Proxy  Voting  by  -  of  Boards  or  Commission  7^3 

METHOD  of  Setting  the  Salary  of  a  Position  Created  Sub- 
sequent to  the  Adoption  of  the  Salary  Standard- 
ization Ordinance  under  the  Authority  of  Section 
71  of  the  Charter  713 


-  M  -  Year  1953 

Continued  Opinion  No. 

MICHIGAN  Streets  Including  Existing  Railroad  and  Grade 

Crossing;  Must  Application  be  Hade  to  State  Public 

Utilities  Commission;  By  Whom  -  Department  of 

Public  Works;  improvement  of  Army  Street  at  Third 

and  763 

MILITARY  and  Veterans  Code  and  Charter  Section  153  - 

United  States  Coast  Guard,  a  Branch  of  the  Armed 
forces  within  Meaning  of  Term  as  Used  in  Section 
395.1  IkS 

MINOR  Change  in  Wording  by  Constitutional  Amendment  - 

Loyalty  Osth,  Effect  of  72k 

MINOR  -  Residence  of  -  wnen  Father  Deserts  Family, 

Secures  Foreign  Divorce  and  Marries  another  Woman     73^ 

MUNICIPAL  Code  -  Power  of  Board  of  Permit  Appeals  to 

Extend  Time  to  Determine  Appeal  Beyond  lj.0  Days 

Fixed  by  Sec.  ll;,  Part  111  752 

MUNICIPAL  Railway  Schedule  of  Fares  for  Special  Shoppers* 
Route;  Required  ^ote  on  Adoption  by  Board  of  Super- 
visors under  Section  130  of  the  Charter  725 


MAYOR  Year  1953 

Opinion  No. 

LEGALITY   of  Expenditure  of  Gasoline  Tax  Money  for  Traffic 
Regulation  on  Major  Highways  in  San  Francisco  and  for 
Erection  of  Waiting  Rooms  on  Streets  for  Street  Rail- 
way Passengers  755 


M.  H.  DE  YOUNG  MUSEUM  Year  1953 

Opinion  No. 

LEGALITY  of  Loans  of  Objects  of  Art  by  Board  of  Trustees 

of  De  Young  Museum  to  San  Mateo  Museum  for  Children 

and  Stanford  University;  Powers  of  Trustees  736 


MANAGER  OP  UTILITIES  Year  1953 

Opinion  No. 
EMPLOYMENT  of  prisoners  in  San  Francisco  Jails  738 


-  N  -  Year  1953 

Opinion  No. 

NAMED  as  Beneficiary  of  a  Death  Benefit  under  the  Retire- 
ment System  -  "Insurable  Interest"  of  Fiancee  who 
is  719 

(NEON)  -  May  a  Lighted  -  Sign  Saying  "Television"  be 
Affixed  to  the  Exterior  of  a  Hotel  or  a  Tourist 
Court  which  is  Located  in  a  Second  Residential 
District?  714.9 

NO.  16  -  Ridgepoint  No*  3  Elementary  Project  -  Incor- 
poration of  Federal  Wage  Rates  in  Addendum  where 
Higher  than  Wage  Rates  Specified  by  City  729 

NON-Certificated  Employees  of  Board  of  Education  Sub- 
ject to  Charter  Residential  Qualifications  -  Are        728 

"NOT  Later  thereafter"  as  Concerning  the  Salary  Survey 
for  1951-1-  -  Salary  Standardization,  Effective 
Language  762 

NOVEMBER  2,19l;8  Entitled  to  Pension  Benefits  under  Section 
168.1.5  of  the  Charter  -  Are  Widows  of  Police 
Officers  who  Died  Prior  to  721 

NOVEMBER  2,19^8  -  Pension  Rights  of  Widows  of  Police 

Officers  who  Died  Prior  to  721A 


-  0  -  Year  1953 

Opinion  No. 


OATH  -  Loyalty,  Effect  of  Minor  Change  in  Wording  by 

r.nna-t-.n-.ntlnnfll  Amendment  7^4- 


Constitutional  Amendment 

OBJECTS  -  Legality  of  Loans  of  -  of  Art  by  Board  of 

Trustees  of  DeYoung  Museum  to  San  Mateo  Museum 
for  Children  and  Stanford  University;  Powers  of 
Trustees 


736 


OBLIGATIONS  to  Abutting  Property  Owner  upon  Vacating 
27th  Street  in  Accordance  with  Redevelopment 
Plan  718 

OFFICERS  who  died  Prior  to  November  2,1948  -  Pension 

Rights  of  Widows  of  Police  721A 

OPINIONS  667  and  682  -  Supplemental  to  -  Wage  Scales  for 
City  Employee  Working  on  Public  Contracts;  Charter 
Section  98;  Payments  for  Welfare  Plans  in  Collec- 
tive Bargaining  Agreements  720 

ORDINANCE  Creating  a  Bureau  of  Delinquent  Revenue  Collec- 
tion Validity  of  Section  ij.  731 

ORDINANCE  -  In  -  Approving  Redevelopment  Plans,  Legality 
of  Provision  of  Right  of  City  and  County  to 
Approve  or  Disapprove  Sales  and  Purchases  of  Re- 
development Project  Area  Property  739 

ORDINANCE  No.  9.0321  Relating  to  Bureau  of  Delinquent 
Revenue  -  Setoff  -  Right  of  City  and  County  to 
Exercise  Against  its  officers  and  Employees.  Pro- 
posed Amendment  to  751j. 

ORDINANCE  Regulating  Operation  of  Massage  Parlors  -  Effect 
of  State  Law  Regulating  Practice  of  Physiotherapy  on 
i-<ocal  7£]_ 

OUTSIDE  City  for  Health  Reasons  -  Residence  Requirements, 
Construction  of  Provisions  in  Charter  Section  125 
in  Relation  to  Section  11^   and  7  as  to  Employee 
Permitted  to  Continue  Residence  76O 

OVERLAPPING  Easements  for  Light  and  Air  -  Interpretation 
State  Housing  Act  -  Sections  15695,  15730  and 
15735  of  the  California  Health  and  Safety  Code  - 
Creation  of  j^.7 


-  P  -  Year  1953 

Opinion  No, 

PASSENGERS  -  Legality  of  Expenditure  of  Gasoline  Tax  Money 
for  Traffic  Regulation  on  Major  Highways  in  San 
Francisco   and  for  Erection  of  Waiting  Rooms  on 
Streets  for  Street  Railway  755 

PAY  -  Rate  of  Pay  for  Position  of  Superintendent  of 

Jails,  Legality  and  Procedure  for  Establishment 

thereof j  Hanley  and  Reilly  Cases  732 

PAYMENTS  for  Welfare  Plans  in  Collective  Bargaining  Agree- 
ments (Supplemental  to  Opinions  667  and  682)  - 
Wage  Scales  for  City  Employees  Working  on  Public 
Contracts  -  Charter  Section  98  720 

PENSION  Benefits  under  Section  168.1.5  of  the  Charter  - 
Are  Widows  of  Police  Officers  who  Died  Prior  to 
November  2,19lj.8  Entitled  to  721 

PENSION  Rights  of  Widows  of  Police  Officers  who  Died 

Prior  to  November  2,191+8  721A 

PERMIT  for  Construction  of  Two  Family  Dwelling  on  Pro- 
perty now  Partly  First  and  Partly  Second  Residen- 
tial Reclassification  of  First  Residential  Pro- 
perty Required  before  Issuance  of  723 

PERSONAL  or  Pecuniary  Interest  -  Rule  of  Board  of  Super- 
visors Requiring  Supervisors  to  Vote  -  Excuse 
from  Voting;  Disqualification  for  7i+7 

PHYSICIAN  -  May  the  Health  Service  Board  Appoint  a  Medical 
Director  who  is  not  a  -  and  who  will  also  act  as 
Administrative  Head  of  the  Department  758 

PLUMBING  and  Gas  Appliance  Code  -  Alteration,  Meaning 

of  as  Used  in  Sec.  301  of  San  Francisco  Building 
Code.  Installation  of  Stall  shower  as  Alteration 
Requiring  Permits  under  Both  Building  Code  and         7^ 

POLICE  -  May  -  Department  Include  in  its  Budget  a  Sum 
of  Money  for  the  Purchase  of  Uniforms  or  a 
Granting  of  Uniform  Allowance  to  Members  of 
the  Department  y£,l 

POLICY  and  Ballot  Argument  -  Angel  Island  Acquisition  - 

Effect  of  Declaration  of  7^ 


-  P  _  Year  1953 

Continued  Opinion  No. 


POSITION  and  Salary  -  Contracts  -  Health  Service  System  - 
Medical  Director 


759 


POSITION  Created  Subsequent  to  the  Adoption  of  the  Salary 
Standardization  Ordinance  under  the  Authority  of 
Section  71  of  the  Charter  -  Method  of  Setting  the 
Salary  of  a  713 

POWER  of  Board  of  Permit  Appeals  to  Extend  Time  to  Determine 
Appeal  Beyond  lj.0  days  Fixed  by  Sec.  Ill,  Part  111, 
Municipal  Code  752 

POWERS  of  Trustees  -  Legality  of  Loans  of  Objects  of  Art 
by  Board  of  Trustees  of  DeYoung  Museum  to  San 
Meteo  Museum  for  Children  and  Stanford  University     73b 

PRACTICE  of  Physiotherapy  on  Local  Ordinance  Regulating 
Operation  of  Massage  Parlors  -  Effect  of  State 
Law  Regulating  751 

PREMIUM  Pay  for  Machinists  and  Machinist  Helper  under 
Collective  Bargaining  Agreement  Providing  that 
Premium  Rate  Payable  when  Work  Performed  Outside 
of  Plant;  Plant,  Definition  thereof  7ij.6 

PRESENT  at  Hearing  -  Vote  by  Commission  Member  not  71^2 

PRISONERS  in  San  Francisco  Jails  -  Employment  of  738 

PRIVATE  -  Can  Recreation  and  Park  Commission  Agree  with 
Operator  for  him  to  Construct  a  Golf  Driving  Cage 
to  be  Operated  by  Him  as  a  Profit  -  Making  Enter- 
prise; the  Cost  thereof  to  be  Amortized  by  Rental 
Deductions  j^u 

PRIVILEGES  -  Holiday  -  of  Certain  Members  of  the  Fire 

Department  under  Charter  Section  36  727 

PROCEDURE  -  Controller's  Duty  and  -  under  Sec.  710  C.C.P  - 

Retirement  System  Refunds  as  Subject  to  757 

PROCEDURE  to  be  Followed  in  Reclaiming  Submerged  Land 
xn  Southern  Part  of  San  Francisco  -  State  Re- 
clamation District  Law  7^0 


_  P  -  Year  1953 

Continued  Opinion  No. 

PROHIBITING  Speed  Contests  on  Highways  to  Sports  Car  i-iaces 
in  ^olden  Gate  Perk  -  Applicability  of  Vehicle  Code 
§601.5  lk-° 

PROJECT  Area  -  May  it  be  Amended  after  Adoption  by  Board 

of  Supervisors  -  Redevelopment  Plan  (Pinal)  for       753 

PROJECT  No.  16  -  Ridgepoint  No.  3  Elementary  -  Incor- 
poration of  Federal  Wage  Rates  in  Addendum   where 
Higher  than  Wage  Rates  Specified  by  City  729 

PROMOTIVE  Examinations  in  the  Salvage  Corps  of  the  Eire 
Department  -  Application  of  Section  li|6  of  the 
Charter  in  712 

PROPERTY  -  ^>ease  of  Airport  -  Interpretation  of  Charter 
Section  93  with  Reference  to  Powers  and  Duties 
of  Director  of  Property,  Board  of  Supervisors  and 
Public  Utilities  Commission, to  Period  of  Lease 
and  other  Matters  737 

PROPERTY  -  Obligations  to  Abutting  -  Owner  upon  Vacating 

27th  Street  in  Accordance  with  Redevelopment  Plan     718 

PROPOSED  Amendment  and  Modification  of  Maritime  Museum 

Association  Agreement  -  Legality  of  722 

PROPOSED  Amendment   to  Ordinance   No.   9.0321   Relating  to 
Bureau   of  Delinquent   Revenue   -    Setoff  -   Right    of 
City  and  County     to   Exercise  Against   its   Officers 
and  Employees  75^ 

PROVISION  of  Right  of  City  and  County  to  Approve  or 

Disapprove  Sales  and  Purchases  of  Redevelopment 
■Project  Area  Property  -  In  Ordinance  Approving 
Redevelopment  Plans  -  Legality  of  739 

PROVISIONS  in  Charter  Section  125  in  Relation  to  Sections 
ll|4  end  7  as  to  Employee  Permitted  to  Continue 
Residence  outside  City  for  Health  Reasons  - 
Residence  Requirements,  Construction   of  76O 

PROXY  Voting  by  Members  of  Boards  or  Commissions  7J4.3 

PURCHASE  52  Acres  Adjoining  Sharp  Park  Rifle  Range   - 

May  Bequests  under  Sharp  Estate  be  used  to  726 


-  P  -  Year  1953 

Continued  Opinion  No. 

PURCHASE  and  Use  Tax;  Power  of  Board  of  Review  to 

Grant  Extensions  of  Time  for  Filing  Return  and 

Paying  Tax  Pursuant  to  Application  Piled  After 

Due  Date  Prescribed  in  Ordinance;  Whether  Waiver 

of  Penalty  involved  730 

PURPOSES  -  Application  of  Section  36  for  the  -  of 

Determining  Salary  Increment  Allowances  Based 

upon  Temporary  or  Limited  Tenure  Service  in  the 

■fire  Department  715 


POLICE  COMMISSION  Year  1953 

Opinion  No. 

MAY  Police  Department  Include  in  its  Budget  a  Sum  of  Money 
for  tne  Purchase  of  Uniforms  or  a  Granting  of 
Uniform  Allowance  to  Members  of  the  Department        761 


PURCHASER  Year  1953 

Opinion  No. 

APPLICATION  of  California  State  Sales  Tax  to  Sales  of 
Trolley  Poles  by  the  City  and  County  of  San 
Francisco  716 


-  Q  -  Year  1953 

Opinion  No. 

QUALIFICATIONS  -  Are  Non-Certificated  Employees   of  Board 

of  Education  Subject   to   Charter  Residential  728 


-  r  -  Year  1953 

Opinion  No. 


RACES  in  Golden   Gate  Park  -  Applicability  of  Vehicle 
Code  §601.5  Prohibiting  Speed  Contests  on 
Highways  to  Sports  Car 

RAILROAD  and  Grade  Crossing  -  Must  Application  be  Mad© 
to  State  Public  Utilities  Commission  -  By  Whom 
Department  of  Public  Works  -  Improvement  of  Army 
Street  at  Third  and  Michigan  Streets  Including 
Existing 


7^0 


763 


RANK  and  Civil  Service  Classification  of  Lieutenant  H.  Z\\. 
Division  of  ^'ire  Prevention  and  Investigation 
under  Provisions  of  Section  -  Charter  Section  38.01; 
Whether  Lieutenant  Arthur  L.  Pinnegan  of  Fire 
Department  Blanketed  in  to  74-8 

RATE  of  Pay  for  Position  of  Superintendent  of  Jails, 

Legality  and  Procedure  for  Establishment  thereof, 
Hanley  and  Reilly  Cases  732 

RECLAIMING  Submerged  Land  in  Southern  Part  of  San  Fran- 
cisco State  Reclamation  District  Law;  Procedure 
to  be  Followed  in  750 

RECLASSIFICATION  of  First  Residential  Property  Required 
before  Issuance  of  Permit  for  Construction  of  Two 
Family  Dwelling  on  Property  now  Partly  First  and 
Partly  Second  Residential  723 

REDEVELOPMENT  -  In  Ordinance  Approving  -  Plans  -  Legality 
of  Provision  of  Right  of  City  and  County  to 
Approve  or  Disapprove  Sales  and  Purchases  of 
Redevelopment  Project  Area  property  739 

REDEVELOPMENT  Plan  (Final)  for  Project  Area  -  May  it 
be  Amended  after  Adoption  by  Board  of  Super- 
visors? 753 


REDEVELOPMENT  Plan  -  Obligations  to  Abutting  Property 
Owner  upon  Vacating  27th  Street  in  Accordance 
with 


718 


REFERENCE  to  Powers  and  Duties  of  Director  of  Property, 
Board  of  Supervisors  and  Public  Utilities  Com- 
mission to  Period  of  -uease  and  other  Matters  - 
j^ease  of  Airport  Property  -  Interpretation  of 
Charter  Section  93  with  737 


-  R  -  Year  1953 

Continued  Opinion  No, 

REGULATING  Operation  of  Massage  Parlors  -  Effect  of 

State  Law  Regulating  Practice  of  Physiotherapy  on 

Local  Ordinance  751 

REGULATION  on  Major  Highways  in  San  Francisco  and  for 
Erection  of  Waiting  Rooms  on  Streets  for  Street 
Railway  Passengers  -  Legality  of  Expenditxire  of 
Gasoline  Tax  Money  for  Traffic  755 

RENTAL  Deductions  -  Can  Recreation  and  Park  Commission 
Agree  with  Private  Operator  for  him  to  Construct 
a  Golf  Driving  Cage,  to  be  Operated  by  Him  as  a 
Profit  -  Making  Enterprise,  the  Cost  thereof  to 
be  Amortized  by  71^4- 

REQUIRED  Vote  on  Adoption  by  Board  of  Supervisors  under 
Section  130  of  the  Charter  -  Municipal  Railway 
Schedule  of  Fares  for  Special  Shoppers  »  Route         725 

RESIDENCE  of  Minor  when  Father  Deserts  Family,  Secures 

Foreign  Divorce  and  Marries  Another  Woman  73k- 

RESIDENCE  Requirements,  Construction  of  Provisions  in 
Charter  Section  125  in  Relation  to  Sections  lljij. 
and  7  as  to  Employee  Permitted  to  Continue 
Residence  outside  City  for  Health  Reasons  760 

RESIDENTIAL  -  May  a  Lighted  (Neon)  Sign  Saying  "Television" 
be  Affixed  to  the  Exterior  of  a  Hotel  or  a  Tourist 
Court  which  is  Located  in  a  Second  -  District        7)4.9 

RESIDENTIAL  Qualifications  -  Are  Non-Certificated  Employees 

of  Board  of  Education  Subject  to  Charter  728 


RETIREMENT  System  -  "Insurable  Interest"  of  Fiancee  who 
is  nemed  as  Beneficiary  of  a  Death  3enefit  under 
the 


719 


RETIREMENT  System  Refunds   as  Subject   to  -  Controller's 

Luty  and  Procedure  under  Sec.    710  C.C.P  757 

REVENUE  Collection  -  Validity  of  Section  k  of  Ordinance 

Creating  a  Bureau  of  Delinquent  731 

REVIEW  to  Grant  Extensions   of  Time   for  Filing  Return 

arld  pJ?yinS  Tax  Pursuant   to  Application  Filed  after 
±>ue  Date   Prescribed  in  Ordinance;    Whether  Waiver 
of  Penalty  Involved  -  Purchase   and  Use  Tax  -   Power 
of  Board     of  j<>Q 


-  R  - 

Continued 


Year  1953 
Opinion  No. 


RIDGEPOINT  No.  3  Elementary  Project  No.  16  -  Incor- 
poration of  Federal  Wage  Hates  in  Addendum  where 
Higher  than  Wage  Rates  Specified  by  City  729 

RIFLE  Range  -  May  Bequests  under  Sharp  Estate  be  used 

to  Purchase  52  Acres  Adjoining  Sharp  Park  726 

RIGHT  of  City  and  County  to  Exercise  Against  its  Officers 
and  Employees.  Proposed  Amendment  to  Ordinance  No. 
9.0321  Relating  to  Bureau  of  Delinquent  Revenue 
Setoff  751j. 

RIGHTS  -  Pension  of  Widows  of  Police  Officers  who  Died 

Prior  to  November  2, 1914-8  721A 

RULE  of  Board  of  Supervisors  Requiring  Supervisors  to 

Vote;  Excuse  from  Voting;  Disqualification  for 
Personal  or  Pecuniary  Interest  7^.7 


RECREATION  AND  PARK  COMMISSION  Year  1953 

Opinion  No. 

APPLICABILITY  of  Vehicle  Code  §601.5  Prohibiting  Speed 
Contests  on  Highways,  to  Sports  Car  Races  in 
Golden  Gate  Park  7^0 

CM  Recreation  and  Park  Commission  Agree  with  Private 

Operator  for  him  to  Construct  a  Golf  Driving  Cage, 
to  be  Operated  by  Him  as  a  Profit  -  Making  Enter- 
prise, The  Cost  thereof  to  be  Amortized  by  Rental 
Deductions?  711+ 

LEGALITY  of  Proposed  Amendment  and  Modification  of 

Maritime  Museum  Association  Agreement  722 


REDEVELOPMENT  AGENCY  Year  1953 

Opinion  No, 

OBLIGATIONS  to  Abutting  Property  Owner  upon  Vacating 

27th  Street  in  Accordance  with  Redevelopment  Plan     718 

REDEVELOPMENT  Plan  (Pinal)  for  Project  Area  -  May  it  be 

Amended  after  Adoption  by  Board  of  Supervisors?       7^3 


RETIREMENT  BOARD  Year  1953 

Opinion  No. 

"INSURABLE  INTEREST"  of  Fiancee  who  is  Named  as  Beneficiary 

of  a  Death  Benefit  under  the  Retirement  System        719 


_  S  -  Year  1953 

Opinion  No. 

SALARY  Standardization,  Effective  Language  "Not  Later 

than  January  l5,19l|4>  ^d  Every  Five  Years  there- 
after" as  Concerning  the  Salary  Survey  for  1951+       762 

SALES  and  Purchases  of  Redevelopment  Project  Area  Pro- 
perty -  In  Ordinance  Approving  Redevelopment  Plans; 
Legality  of  Provision  of  Right  of  City  and  County 
to  Approve  or  Disapprove  739 

SAN  Francisco  Jails  -  Employment  of  Prisioners  in  738 

SCHEDULE  -  Municipal  Railway  -  of  Fares  for  Special 

Shoppers'  Route;  Required  Vote  on  Adoption  by 

Board  of  Supervisors  under  Section  130  of  the 

Charter  725 

SEC.  llj.,Part  111,  Municipal  Code  -  Power  of  Board  of 

Permit  Appeals  to  Extend  Time  to  Determine  Appeal 

Beyond  I4.O  Days  Fixed  by  752 

SEC.  301  of  San  Francisco  Building  Code,  Installation 
of  Stall  Shower  as  Alteration  Requiring  Permits 
under  Both  Building  Code  and  Plumbing  and  Gas 
Appliance  Code  -  Alteration,  Meaning  of  as  used 
in  7kk 

SECTION  k.  -   Validity  of  -  of  Ordinance  Creating  a 

Bureau  of  Delinquent  Revenue  Collection  731 

SECTION  36  -  Application  of  -  for  the  Purpose  of  De- 
termining Salary  Increment  Allowances  Based  upon 
Temporary  or  Limited  Tenure  Service  in  the  Fire 
Department  715 

SECTION  36  -  Holiday  Privileges  of  Certain  Members  of 

the  Fire  Department  under  Charter  727 

SECTION  71  of  the  Charter  -  Setting  -  Method  of  -  the 
Salary  of  a  Position  Created  Subsequent  to  the 
Adoption  of  the  Salary  Standardization  Ordinance 
under  the  Authority  of  713 

SECTION  38.01  -  Charter  -  Whether  Lieutenant  Arthur 

L.  Finnegan  of  Fire  Department  Blanketed  in  to 
Rank  and  Civil  Service  Classification  of  Lieutenant 
H.  21].  t     Division  of  Fire  Prevention  and  Investigation 
under  Provisions  of  Section  7^8 


-  S  -  Year  1953 

Continued  Opinion  No, 

SECTION  93  -  Lease  of  Airport  Property;  Interpretation  of 
Charter  -  with  Reference  to  Powers  and  Duties  of 
director  of  Property,  Board  of  Supervisors  and 
Public  Utilities  Commission,  to  Period  of  ^ease 
and  other  Matters  737 

SECTION  98  -  Payments  for  Welfare  Plans  in  Collective 
Bargaining  Agreements  (Supplemental  to  Opinions 
667  and  682)  -  Wage  Scales  for  City  Employees 
Working  on  Public  Contracts  -  Charter  720 

SECTION  ll\h     of  the  Charter  in  Promotive  Examinations 
in  the  Salvage  Corps  of  the  Fire  Department  - 
Application  of  712 

SECTION  168.1.5  of  the  Charter  -  Are  Widows  of  Police 
Officers  who  Died  Prior  to  November  2,19l|.8  En- 
titled to  Pension  Benefits  under  721 

SECTION  395.1  Military  and  Veterans  Code  and  Charter 

Section  153  -.United  states  Coast  Guard,  A  Branch 
of  the  Armed  Forces  within  Meaning  of  Term  as  Used 

in  7^5 

SECTIONS  12j4  and  7  as  to  Employee  Permitted  to  Continue 
Residence  outside  City  for  Health  Reasons  - 
Residence  Requirements,  Construction  of  Pro- 
visions in  Charter  Section  125  in  Relation  to         760 

SECURES  Foreign  Divorce  and  Marries  another  Woman  - 

Residence  of  Minor  when  Father  Deserts  Family        73lj. 

SETOFF  -  Right  of  City  and  County  to  Exercise  Against 

its  Officers  and  Employee.  Proposed  Amendment  to 
Delinquent  Revenue  7^r 

SHARP  Estate  be  used  to  Purchase  52  Acres  Adjoining 

Sharp  Park  Rifle  Range  -  May  Bequest  under  726 

SIGN  -  May  a  Lighted  (Neon)  -  Saying  "Television"  be 

Affixed  to  the  Exterior  of  a  Hotel  or  a  Tourist 
DiatriJt?      seated  in  a  Second  Residential 


SPECIFIED  by  City-  *idgepoint  No.  3  Elementary  Pro- 
ject No.  16  -  Incorporation  of  Federal  Wage  Rate* 
in  Addendum  where  Higher  than  Wage  Rates 


7k9 


729 


_  s  -  Year  1953 

Continued  Opinion  No. 


SPEED  Contests  on  Highways,  to  Sports  Car  Races  in  Golden 
Gate  Park  -  Applicability  of  Vehicle  Code  §601.5 
Prohibiting 


714-0 


STANFORD  University  -  Powers  of  Trustees  -  Legality  of 
Loans  of  Objects  of  Art  by  ^oard  of  Trustees  of 
DeYoung  Museum  to  San  Mateo  Museum  for  Children 
and  736 

STATE  -  Effect  of  -  Law  Regulating  Practice  of  Physio- 
therapy on  Local  Ordinance  Regulating  Operation 
of  Massage  Parlors  '51 

STATE  -  Interpretation  -  Housing  Act  -  Sections  15695 » 
15730  and  15735  of  the  California  Health  and 
Safety  Code  -  Creation  of  Overlapping  Easements 
for  Light  and  Air  717 

STATE  Public  Utilities  Commission;  By  Whom  -  Department 
of  Public  Works;  Improvement  of  Army  Street  at 
Third  and  Michigan  Streets  Including  Existing  Rail- 
road and  Grade  Crossing;  Must  Application  be  made 
to  763 

STATE  Reclamation  District  Law;  Procedure  to  be  Followed 
in  Reclaiming  Submerged  Land  in  Southern  Part  of 
San  Francisco  750 

STATE  Sales  Tax  to  Sales  of  Trolley  Poles  by  the  City  and 

County  of  San  Francisco  -  Application  of  California   716 

STREET  Railway  Passengers  -  Legality  of  Expenditure  of 
Gasoline  Tax  Money  for  Traffic  Regulating  on 
Major  Highways  in  San  Francisco  and  for  Erection 
of  Waiting  Rooms  on  Streets  for  755 

SUBJECT  to  Charter  Residential  Qualifications  -  Are  Non- 
Certificated  Employees  of  Board  of  Education         728 

SUPERINTENDENT  of  Jails,  Legality  and  Procedure  for 

Establishment  thereof;  Hanley  and  Reilly  Cases  - 

Rate  of  Pay  for  Position  of  732 

SUPERVISORS  to  Vote  -  Excuse  from  Voting;  Disqualification 
for  Personal  or  Pecuniary  Interest  -  Rule  of  Board 
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July  1,  1953 

SUBJECT:   APPLICATION  OF  SECTION  l!+6  OP  THE  CHARTER  IN  PROMOTIVE 

EXAMINATIONS  IN  THE  SALVAGE  CORPS  OP  THE  FIRE  DEPARTMENT. 

Gentlemen: 

This  office  is  in  receipt  of  your  reouest  for  an  opinion 
as  follows: 

REQUEST 

"The  Commission  recently  announced  an  examination  in  the 
class  of  H206  Lieutenant,  Salvage  Corps,  open  to  employ- 
ees holding  permanent  status  in  class  H202  Fireman,  Sal- 
vage Corps.  Since  this  is  a  promotional  examination,  it 
is  conducted  pursuant  to  the  provisions  of  Section  llj.6 
of  the  Charter. 

"This  section  provides  that  in  promotional  examinations 
the  Commission  shall  give  consideration  to  ascertained 
merit  and  record  of  city  and  county  service  of  applicants. 
This  is  a  general  provision  and  under  it  we  have  uniformly 
allocated  5%   of  the  total  credits  in  the  examination  to 
seniority  or  years  of  service.   In  19i|.l  the  section  was 
amended  to  include  special  provisions  governing  promo- 
tional examinations  in  the  Police  and  Fire  Departments. 
It  requires  that  1$%   of  the  total  credits  in  promotional 
examinations  shall  be  allocated  for  seniority  of  service 
and  distributed  as  specifically  outlined  therein.   These 
specific  provisions  relating  to  the  allocation  of  credits 
for  seniority  of  service  in  promotional  examinations  in 
the  Fire  Department,  deal  with  the  ranks  of  Lieutenant 
in  the  Fire  Department,  Captain  in  the  Fire  Department, 
and  ranks  above  Captain  in  the  Fire  Department, 

"By  adoption  of  Section  38. 1  of  the  Charter,  the  city 
took  over  as  of  July  1,  191+3,  the  personnel  and  functions 
of  the  Salvage  Corps,  then  operated  by  the  Underwriters' 
Fire  Patrol  of  San  Francisco,  a  privately  owned  corpora- 
tion.  The  duties  and  functions  of  the  salvage  corps  are 
different  from  those  of  the  fire  fighting  personnel  and 
organization  of  the  Fire  Department.   That  being  the  case, 
separate  classes  were  created  by  the  Civil  Service  Commis- 
sion to  cover  the  duties  and  responsibilities  of  the  corps 
personnel.   These  are  H202  Fireman.  Salvage  Corps,  H206 
Lieutenant,  Salvage  Corps,  and  H208  Captain,  Salvage  Corps. 
The  corresponding  ranks  in  the  fire  fighting  organization 
are  H2  Fireman,  Fire  Department,  H20  Lieutenant,  Fire  De- 
partment, and  H30  Captain,  Fire  Department. 
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"Please  note  that  section  38.1  provides  that  the  person- 
nel of  the  salvrge  corps  shall  not  be  transferred  to  any 
other  branch  or  division  of  the  Fire  Department  and  mem- 
bers of  other  branches  or  divisions  shall  not  be  trans- 
ferred to  the  Salvage  Corps  except  after  examination  and 
certification  by  the  Civil  Service  Commission.   It  also 
provides  that  members  of  the  salvage  corps  shall  be  paid 
the  same  salaries  as  paid  to  captains,  lieutonants,  and 
ho  semen  under  Section  36  of  the  Charter;  that  they  shall 
be  members  of  the  Retirement  System  under  Section  165  of 
the  Charter;  that  their  tours  of  duty  shall  be  the  same 
as  prescribed  for  other  members  in  Section  36  of  the  Char- 
ter, and  that  physical  requirements  for  members  of  the 
salvage  corps  shall  be  the  same  as  required  of  regular 
members  of  equal  rank  in  the  Fire  Department.   There  is 
complete  silence  in  section  38.1  in  respect  to  the  appli- 
cation of  the  special  benefits  of  section  II4.6  which  had 
been  in  the  charter  some  two  years,  although  other  con- 
ditions are  spelled  out  in  detail  as  outlined  above, 

"in  this  connection  your  attention  is  directed  to  the 
provisions  of  section  38. 01,  adopted  in  1952  and  effec- 
tive January  1953*  which  created  and  established  new 
ranks  of  Captain,  Bureau  of  Fire  Prevention  and  Public 
Safety  (Class  H32);  Lieutenant,  Bureau  of  Fire  Prevention 
and  Public  Safety  (Class  H22) ;  and  Lieutenant,  Bureau 
of  Fire  Investigation  (Class  H2l|.) .   Contrary  to  the  sit- 
uation regarding  salvage  corps  examinations  in  section 
38.1,  it  is  specifically  provided  in  section  38. 01  that 
the  provisions  of  Section  ll|6  of  tho  Charter  relating  to 
the  Fire  Department  shall  apply  in  examinations  for  these 
new  ranks  and  classifications.  In  19^7  we  announced  the 
first  examination  for  promotion  in  the  salvage  corps  and 
after  consultation  with  your  office,  it  was  determined 
that  the  special  provisions  of  section  II4.6  relating  to 
the  Fire  Department  were  not  applicable  in  respect  to 
examinations  for  separately  classified  salvage  corps 
jobs  and  accordingly  the  examination  for  Lieutenant, 
Salvage  Corps,  was  conducted  under  the  general  provisions 
of  section  ll+o  and  seniority  of  service  was  weighed  to 
5$  of  the  total  credits  allowable.   The  same  course  was 
followed  in  1950  in  the  only  other  promotional  examination 
in  the  salvage  corps  (this  was  for  Captain,  Salvage  Corps) 
since  the  city  took  over  the  operation. 


Page  3 

Opinion  No,  712 

July  1,  1953 

"After  the  pending  examination  for  promotion  to  H206 
Lieutenant,  Salvage  Corps,  was  announced,  specifying 
the  conditions  of  the  general  provisions  of  section 
II4.6 ,  a  representative  of  Delany,  Fishgold  and  Minudri 
questioned  the  legality  of  the  examination  and  contended 
that  the  examination  should  be  conducted  under  the 
special  provisions  of  section  U4.6  governing  promotion 
to  the  classes  of  Lieutenant,  Fire  Department,  Captain, 
Fire  Department,  end  ranks  above  Captain,  Fire  Depart- 
ment.  A  copy  of  a  report  by  the  Personnel  Director  and 
Secretary  in  response  to  this  demand  is  enclosed  here- 
with. 

"May  we  have  your  advice  if  the  pending  examination 
for  promotion  to  the  rank  of  H206  Lieutenant,  Salvage 
Corps,  should  be  conducted  under  the  general  provi- 
sions of  auction  II4.6  :.r  under  the  special  provisions 
governing  examinations  for  Lieutenant,  Fire  Department. 

OPINION 

Section  ll+6  of  the  Charter,  as  an  ended  in  191+1,  sets  up 
a  rating  of  up  to  15$  for  seniority  of  service  and  10$  for  meritor- 
ious public  service  and  ascertained  merit  in  promotive  examinations 
for  certain  ranks  in  the  Police  and  Fire  Departments.   This  differs 
from  the  procedure  dealing  with  other  departments  of  the  city, 
similarly  set  up  in  section  ll+6,  where  the  Civil  Service  Commission 
is  only  reouired  to  give  consideration  in  promotive  examinations  to 
ascertained  merit  and  record  of  city  and  county  service.   Section 
11+6  further  provides  the  manner  in  which  the  calculation  of  the  15$ 
for  seniority  of  service  as  well  as  the  10$  for  meritorious  public 
service  and  ascertained  merit,  shall  be  applied  in  examinations  of 
the  rank  of  lieutenant  in  the  Fire  Department,  captain  in  the  Fire 
Department,  and  all  ranks  above  captain.   The  question  proposed  in 
your  request  does  not  require  any  discussion  of  the  formula  estab- 
lished in  the  Charter  for  the  distribution  of  these  percentages. 

In  1914.3  the  people  of  Son  Francisco,  through  a  Charter 
amendment,  created  in  the  Fire  Department  a  division  to  be  known  as 
the  Salvage  Corps,   This  amendment  appeared  as  Proposition  32  in  the 
191+2  election  and  became  Section  38. 1  of  the  Charter  upon  ratifica- 
tion of  the  Legislature  in  January,  191+3.   If  the  amendment  merely 
created  the  division  of  a  Salvage  Corps  in  the  Fire  Department, 
there  would  be  no  question  that  the  special  provisions  of  Section 
II4.6  of  the  Charter  which  deal  with  the  promotive  examinations  in  the 
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Fire  Department,  would  apply.   However,  the  Civil  Service  Commission 
in  the  past,  in  reading  the  balance  of  Section  38. 1  have  interpreted 
its  application  to  mean,  that  because  it  is  a  separate  division  with- 
in the  Fire  Department,  the  Commission  is  not  required  to  follow  the 
special  provisions  of  Section  II4.6  when  holding  promotive  examinations 
for  the  rank  of  lieutenant  or  captain,  Salvage  Corps.   I  can  find  no 
basis  in  Section  38. 1  which  would  in  any  way  support  such  an  inter- 
pretation.  The  following  quoted  portion  of  Section  38. 1  would  indi- 
cate quite  clearly  that  members  of  the  Salvage  Corps,  when  taking 
examinations  for  promotion  to  the  ranks  of  lieutenant  or  captain, 
are  to  be  treated  in  the  same  manner  as  those  seeking  promotion  in 
the  Fire  Department  generally: 

"All  employees  hereafter  added  to  said  Salvage  Corps 
including  officers  appointed  thereto  .  .  .  shall  be 
appointed  and  hold  their  positions  subject  to  the  civil 
service  provisions  of  the  charter."   (Emphasis  added) 

It  is  significant  herein  to  note  that  Section  H4.6  is 
included  within  the  "civil  service  provisions  of  the  charter";  such 
"civil  service  positions"  being  found  in  Sections  llj.0  through  15>7» 

In  your  request  you  state  "after  consultation  with  your 
office  it  was  determined  that  the  special  provisions  of  section  lij.6 
relating  to  the  Fire  Department  were  not  applicable  in  respect   to 
examinations  for  separately  classified  salvage  corps  jobs  and  accord- 
ingly the  examination  for  Lieutenant,  Salvage  Corps,  was  conducted 
under  the  general  provisions  of  section  II4.6   and  seniority  of  service 
was  weighed  to  %%   of  the  total  credits  allowable."  I  have  examined 
the  records  and  opinions  in  the  office  and  I  am  unable  to  find 
wherein  any  consultation  or  advice  of  the  sort  described  herein  took 
place  or  was  given.   This  request  is  the  first  time  that  this  pre- 
cise issue  has  been  called  to  my  attention  for  interpretation.  You 
further  state  in  your  request:   "The  duties  and  functions  of  the 
salvage  corps  are  different  from  those  of  the  fire  fighting  person- 
nel and  organization  of  the  Fire  Department.   That  being  the  case, 
separate  classes  were  created  by  the  Civil  Service  Commission  to 
cover  the  duties  and  responsibilities  of  the  corps  personnel." 
Thus  upon  the  claimed  basis  that  you  have  consulted  with  me  or  my 
predecessor,  together  with  the  fact  that  the  duties  were  classified 
differently  for  Civil  Service  purposes,  you  have  interpreted  the 
special  provisions  of  Section  H4.6  of  the  Charter  as  not  applicrble 
to  promotive  examinations  in  the  Salvage  Corps.   The  special  provi- 
sions of  Section  11+6  with  which  I  am  concerned  in  this  opinion  make 
no  reference  to  any  classification  of  duties  as  the  basis  of  their 
application.   Throughout  the.'  special  provisions  of  this  section  the 
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terra  rank  of  lieutenant,  a  rank  of  captain,  etc.,  in  the  Fire 
Department  is  used.   Therefore  the  test  of  the  application  of 
these  provisions  to  any  promotive  examination  for  any  officer  in 
the  Salvage  Corps  is  whether  or  not  such  examination  is  for  one  of 
the  ranks  referred  to  therein. 

The  Charter,  in  Section  36. 1  has  set  up  the  rank  of 
lieutenant  and  captain  in  the  Salvage  Corps  and  has  provided  that 
they  shall  receive  tho  seme  pay  as  lieutenant  and  captain  in  the 
Pire  Department.   The  examination  in  ouestion  must  be  considered 
to  be  for  one  of  the  ranks  referred  to  in  Section  lij.6  in  tho  Fire 
Department,   Thus,  it  becomes  of  no  consequence,  in  the  application 
of  these  special  provisions,  that  the  Commission  has  m^de  classes 
of  lieutenants  or  captains  within  the  Fire  Department.   The  only 
important  point  which  must  be  considered  is  the  fact  that  the  rank 
of  lieutenant  or  captain  is  what  is  sought  to  bo  filled  by  the 
examination. 

In  summary,  since  Section  38. 1  creates  the  Salvage  Corps 
within  the  Fire  Department,  and  recognizes  the  existence  of  ranks 
of  lieutenant  and  captain  therein,  the  special  provisions  of  Section 
llj.6  must  be  used  in  all  promotive  examinations  for  these  ranks  in 
the  Salvage  Corps. 

Therefore  I  advise  you  that  in  promotive  examinations  for 
lieutenants  or  captains  in  the  Salvage  Corps  the  Commission  must 
apply  the  special  provisions  of  Section  llj.6  and  allow  to  each  appli- 
cant up  to  1$%   for  seniority  of  service  and  10$  for  meritorious  pub- 
lic service  and  ascertained  merit. 

Respectfully  submitted, 


DION  R.  HOLM 
BJW  City  Attorney 


To:   Civil  Service  Commission 
1^1  City  Hall 
San  Francisco 

Attention  Mr.  William  L.  Henderson, 
Personnel  Director  and  Secretary. 
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SUBJECT:   METHOD  OF  SETTING  THE  SALARY  OF  A  POSITION 
CREATED  SUBSEQUENT  TO  THE  ADOPTION  OF  THE 
SALARY  STANDARDIZATION  ORDINANCE  UNDER  THE 
AUTHORITY  OF  SECTION  71  OF  THE  CHARTER 

Gentlemen: 

I  am  in  receipt  of  a  request  for  an  opinion  as  follows: 

REQUEST 

"Attached  hereto  please  find  copy  of  File  No.  IOI4J.I4.-I , 
a  proposed  ordinance  'creating  the  positions  of  2  D66 
Superintendent  of  Jail  at  $l\$0-525   per  month  effective 
as  of  May  1,  1953,  and  using  $1,950  of  the  surplus  exist- 
ing in  the  General  Fund  Compensation  Reserve,  Sheriff's 
Office;  a  supplemental  appropriation  ordinance.' 

"This  measure  is  under  consideration  in  the  Finance  Com- 
mittee and  has  been  postponed  for  further  hearing  until 
Wednesday,  June  2I4,  1953,  at  which  time  the  Committee  would 
like  your  opinion,  indicating  the  appropriate  Charter  pro- 
vision pursuant  to  which  such  measure  should  be  enacted  to 
carry  out  the  mandate  of  the  Supreme  Court  in  the  cases  of 
Hanley  vs.  Murphy  and  Reilly  vs.  the  City  and  County  of  San 
Francisco,  references  to  which  are  made  in  the  attached 
measure. 

"Specifically  the  Committee  desires  to  be  informed  whether 
or  not  the  positions  referred  to  should  be  created  and  sal- 
aries therefor  fixed  pursuant  to  the  provisions  of  Section 
71  of  the  Charter  or  pursuant  to  the  provisions  of  Section 
151  of  the  Charter  and  whether  or  not,  either  under  Section 
71  or  Section  151,  the  Board  of  Supervisors  has  authority  to 
increase  or  decrease  the  rate  of  pay  provided  for  the  posi- 
tions in  question  above  or  below  the  rate  of  pay  set  forth 
in  the  measure  as  presented  to  the  Board  of  Supervisors." 

OPINION 

A  short  factual  history  giving  rise  to  the  necessity 
of  this  ordinance  will  be  helpful.   In  the  budget  ordinance 
prepared  by  the  then  Sheriff  Daniel  C.  Murphy  for  the  fiscal 
year  I9I4.7-I9I4.8  the  Sheriff  failed  to  include  any  request  for 
money  for  the  two  positions  of  D  66  Superintendent  of  Jail. 
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The  effect  of  this  action  by  the  Sheriff  was  to  abolish  the  positions 
since  they  could  neither  be  created  nor  continued  in  the  appropria- 
tion ordinance  without  having  first  been  included  in  his  budget 
estimates  (See  Sections  69  and  72  of  the  Charter).   The  incumbents 
of  the  position  shortly  thereafter  instituted  a  lawsuit  in  which  the 
action  of  the  Sheriff  in  failing  to  request  the  money  necessary  to 
continue  the  positions  was  challenged.   After  a  protracted  and 
lengthy  trial  the  Superior  Court  ordered  the  positions  restored.  Upon 
an  appeal  taken  by  the  City  and  the  Sheriff  the  trial  court  was 
reversed  by  the  District  Court  of  Appeal,  and  thereafter  the  Supreme 
Court  after  granting  a  hearing  reversed  the  District  Court  of  Appeal 
and  affirmed  the  action  of  the  trial  court.   Thus  when  the  judgment 
became  final  on  May  1,  1953  the  positions  were  ordered  restored  by 
the  judgment  of  the  court. 

For  all  of  the  years  in  question  except  the  fiscal  year 
1952/1953  the  positions  appeared  in  the  salary  standardization  ordi- 
nance adopted  pursuant  to  Section  l5l  of  the  Charter  and  contained  a 
rate  of  pay.   In  none  of  the  years  in  auestion  were  either  of  the 
positions  continued  or  recreated  by  the  appropriation  ordinance. 

When  the  judgment  became  final  in  May  of  this  year  Mr.  Hanley, 
one  of  the  former  Superintendents,  was  restored  to  the  position  of 
D  66  Superintendent  of  Jail.   The  other  oetitioner,  Mr.  Reilly,  had 
retired  prior  to  this  date  and  therefore  could  not  be  restored  to 
the  position.   The  effer.t  of  this  judgment  is  to  appropriate  addi- 
tional money  for  these  two  new  positions  in  the  Sheriff's  department 
for  which  no  standards  of  salary  had  been  set  in  the  standardization 
ordinance. 

Under  the  provisions  of  Section  l5l  it  would  not  have  been 
possible  to  amend  the  salary  standardization  ordinance  so  as  to  give 
effect  to  a  rate  of  pay  for  these  positions  on  May  1,  1953*   Section 
l5l  provides  that  any  ordinance  or  amendment  thereto  passed  pursuant 
to  and  after  April  1  shall  not  become  effective  until  the  second 
fiscal  year  thereafter,  which  in  this  case  would  have  been  July  1, 
195J+.   Consequently  the  salary  for  this  position  would  have  to  be 
set  pursuant  to  the  provisions  of  Section  71  of  the  Charter  which 
read  as  follows: 

"  .  .  .  .  Pending  the  adoption  of  salary  standards  as 
in  this  charter  provided,  the  salary  and  wage  rates  for 
positions  subject  to  such  standardization  shall  be  as 
recommended  by  the  officer,  board  or  commission  having 
appointing  power  for  such  positions  and  fixed  by  the 
budget  and  annual  salary  ordinance;  ..."  (Emphasis 
added) 
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This  ordinance,  which  has  been  presented  to  your  Committee, 
containing  the  amount  as  recommended  by  the  Sheriff  is  prepared 
pursuant  to  the  provisions  of  Section  71  of  the  charter,  and  ac- 
cordingly the  amount  recommended  by  the  sheriff  cannot  be  changed 
by  the  board  of  supervisors. 

Section  71  of  the  charter  contains  authority  for  the  setting 
of  certain  salaries  other  than  under  the  provisions  of  Section  151 
or  l5l»3»   This  section  presents  two  situations  wherein  it  may  be 
used  for  the  fixing  of  salaries. 

The  first  part  deals  with  employments  not  subject  to  salary 
standardization  and  reads  as  follows: 

"Salary  and  wage  rates  for  classes  of  employment  not 
subject  to  salary  standardization,  exclusive  of  compensa- 
tions fixed  by  this  charter,  shall  be  recommended  by  the 
officer,  board  or  commission  having  appointive  power  for 
such  employments,  and  fixed  by  the  budget  and  annual 
salary  ordinance." 

The  second  portion  deals  with  the  situation  where  the  position 
comes  into  being  pending  the  adoption  of  standards  for  compensation 
and  reads  as  follows: 

"pending  the  adoption  of  salary  standards  as  in  this 
charter  provided,  the  salary  and  wage  rates  for  positions 
subject  to  such  standardization  shall  be  as  recommended 
by  the  officer,  board  or  commission  having  appointing 
power  for  such  positions  and  fixed  by  the  budget  and 
annual  salary  ordinance  ..." 

Though  it  may  appear  that  these  sections  are  identical,  exam- 
ination will  reveal  that  they  are  not  entirely  so.   The  word  "as" 
which  is  in  the  second  sentence  and  not  in  the  first  shows  a  clear 
intent  of  the  drafters  of  the  charter  to  provide  differently  in 
the  second  sentence  from  the  first. 

"It  is  an  elementary  rule  of  construction  that  effect 
must  be  given,  if  possible,  to  every  word,  clause  and 
sentence  of  a  statute." 

Sutherland  Statutory  Construction,  3d  Ed.  par.  l|705, 
Vol.  II,  p.  339. 

Applying  the  above  rule  to  the  second  sentence  of  the  section 
quoted,  the  presence  of  the  word  "as"  indicates  a  clear  intention 
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to  provide  differently  respecting  these  two  types  of  salary  or 
wage  rates.   In  the  first  sentence  relating  to  rates  not  subject 
to  standardization,  the  language  gives  the  appointing  officer 
authority  only  to  recommend,  while  in  the  second  sentence  relating 
to  rates  to  be  fixed  pending  standardization  of  such  rates,  the 
board  of  supervisors  may  fix  such  rates  only  as  recommended  by  the 
appointing  power.  # 

Section  71  has  been  construed  by  our  Appellate  and  Supreme 
Courts  dn  several  occasions,  but  none  of  the  cases  in  which  opin- 
ions have  been  written  has  called  for  an  interpretation  of  this 
particular  sentence  on  the  subject  of  your  request. 

The  first  case,  decided  soon  after  the  adoption  of  the  charter, 
that  of  King  y.  Levy,  I2I4.  C.A.  1+22,  dealt  merely  with  the  question 
of  the  reduction  of  the  work-week  as  affecting  the  salary  to  be 
paid  the  employee. 

The  next  case  considered  by  the  courts  was  that  of  Francis  v. 
Levy,  (1933)  131  C.A.  620.   The  facts  developed  in  that  case 
showed  that  the  Public  Utilities  Commission  attempted  to  reduce 
the  salary  of  the  manager  of  the  airport  from  $500  per  month  to 
$300  per  month  after  it  had  been  fixed  by  the  board  of  supervisors. 
Upon  suit  by  the  manager,  the  court  stated  that  under  Section  71, 
the  power  to  fix  the  salary  was  in  the  board  of  supervisors  alone, 
and  that  the  Public  Utilities  Commission  had  no  authority  to  reduce 
a  rate  of  pay  theretofore  set  by  the  board  of  supervisors. 

In  1937  the  Supreme  Court  in  the  case  of  Banks  v.  Civil  Ser- 
vice Commission,  10  Cal.2d,  L(.35»  the  court  having  before  it  the 
question  of  what  rate  of  pay  a  bailiff  should  receive  upon  en- 
trance into  city  service,  stated  that  when  the  board  of  supervis- 
ors had  already  adopted  a  salary  ordinance  which  incorporated  a 
schedule  of  compensation  containing  entrance  pay  for  bailiffs,  the 
recommendation  of  the  head  of  the  department  for  a  different  rate 
was  null  and  void.   The  court  in  this  case  refused  to  give  any 
relief  to  the  petitioner  for  the  additional  sum  claimed. 

The  fourth  case  in  which  the  courts  have  construed  or  applied 
this  section  is  that  of  Weigle  v.  San  Francisco  (1937)  23  C.A.  2Jk- 
The  court  in  this  case  ruled  that  that  portion  of  Section  71  deal- 
ing with  the  reduction  of  compensation  of  an  employee  below  that 
paid  as  of  January  1,  1931,  did  not  apply  where  the  hours  and  days 
of  work  of  the  employee  were  reduced. 

Thus,  none  of  the  cases  which  have  construed  this  section 
have  in  any  way  discussed  the  problem  asked  in  your  request. 
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Section  72  of  the  charter  contains  authority  for  the  board  of 
supervisors  to  decrease  any  amount  contained  in  any  proposed 
budget.   The  provisions  of  Section  80  provide  that  supplemental 
appropriation  ordinances  are  subject  to  the  same  conditions,  ex- 
cept as  to  time,  as  are  required  for  submission  and  approval  of 
the  annual  budget  and  appropriation  ordinance.   The  provisions  of 
Section  80,  therefore,  would  under  ordinary  circumstances  provide 
that  that  part  of  Section  72  referred  to  above  would  apply.   How- 
ever, where  general  words  and  specific  words  deal  with  the  same 
subject,  under  the  doctrine  of  e jusden  generis  the  specific  words 
control.   (Sutherland  Statutory  Construction,  3rd  Ed.  Vol.11,  p. 
395.) 

Therefore,  the  provisions  of  Section  72  referred  to  do  not 
apply,  but  the  specific  provisions  of  Section  71  apply,  and  the 
rate  must  be  as  recommended  by  the  appointing  power. 

Section  9  of  the  charter  provides  that  the  board  of  supervis- 
ors shall  fix  rates  and  schedules  of  compensation  in  the  manner 
provided  in  this  charter.   Section  71  provides  the  manner  for  set- 
ting a  salary  for  a  position  where  no  standards  of  compensation 
have  been  set. 

You  are  therefore  advised  that  Section  71  requires  that  when 
the  board  of  supervisors  fixes  the  rate  of  compensation  for  a 
position  for  which  no  standards  have  been  set  it  must  do  so  "as 
recommended"  by  the  appointing  power. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Board  of  Supervisors 

City  and  County  of  San  Francisco 
Room  235  City  Hall 
San  Francisco  2 

Attention  Mr.  John  R.  McGrath 
Clerk  of  the  Board 


BJW 


OPINION  NO.  711+ 
July  8,  1953 


SUBJECT:   CAN  RECREATION  AND  PARK  COMMISSION 
AGREE  WITH  PRIVATE  OPERATOR  FOR  HIM 
TO  CONSTRUCT  A  GOLF  DRIVING  CAGE,  TO 
BE  OPERATED  BY  HIM  AS  A  PROFIT- 
MAKING  ENTERPRISE,  THE  COST  THEREOF 
TO  BE  AMORTIZED  BY  RENTAL  DEDUCTIONS? 


Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  opinion 
as  follows: 

REQUEST 

"This  department  is  considering  calling  for  bids 
for  the  operation  of  a  golf  pro  shop  at  the  Pitch-Putt 
course  in  Golden  Gate  Park.  We  hope  to  Include  in  the 
bid  requirements  that  the  successful  bidder  will  con- 
struct a  golf  driving  cage  and  that  the  cost  of  this 
cage  be  recovered  by  the  lessee  over  a  specified  number 
of  years  by  deduction  from  rental  payments  to  this 
department. 

"You  will  recall  that  approximately  two  years  ago, 
Equestrian  Foundation,  Inc.,  requested  and  was  given 
legal  clearance  to  construct  stables  in  the  park,  they 
to  recover  the  cost  of  construction  over  a  period  of 
twenty  years,  thereafter  the  property  to  revert  to  the 
City. 

"Although  the  two  cases  are  similar  in  most  re- 
spects, there  is  one  difference  which  may  or  may  not 
bo  of  importance.   Whereas  the  Equestrian  Foundation 
was  proposed  to  be  a  non-profit  organization,  the  opera- 
tion of  a  golf  pro  shop  at  the  Pitch-Putt  Golf  Course 
will  bo  a  profit-making  enterprise. 

"Therefore,  would  you  please  advise  me  whether 
this  department  legally  can  enter  into  such  an  agreement 
with  a  private  operator  for  the  construction  of  a  golf 
driving  cage  and  amortize  the  cost  thereof  over  a  period 
of  years  by  deduction  of  rental  proceeds." 

OPINION 

It  is  evident  from  your  request  for  opinion  that  the  primary 
purpose  and  consideration  of  the  Recreation  and  Park  Department 
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in  contemplating  providing  for  the  construction  of  a  golf  driv- 
ing cage  is  to  havo  this  additional  facility  available  for  the 
use  of  the  public  that  follow  the  sport  and  recreation  of  golf. 

The  fact  that  a  nominal  charge  would  be  mado  for  the  use 
of  the  golf  driving  cage,  that  the  cost  of  construction  would 
be  recovered  by  the  lessee  over  a  specified  number  of  years  by 
the  deduction  of  rental  payments  to  the  Recreation  and  Park 
Department  (with  the  City  becoming  the  owner  of  the  property 
involved),  and  that  the  operator  of  the  golf  driving  cage  and 
the  golf  shop  would  be  a  private  citizen  who  would  expect  to 
operato  it  as  a  profit-making  enterprise,  would  not  destroy 
the  primary  purposo  involved  --  of  furnishing  this  recreational 
facility  for  the  public. 

You  are  therefore  advised  that  the  proposed  agreement, 
which  would  call  for  the  construction  of  a  golf  driving  cage 
by  a  private  operator,  with  the  cost  of  construction  thereof 
being  amortized  over  a  period  of  years  by  rental  deductions, 
can  legally  bo  entered  into  by  the  Recreation  and  Park  Depart- 
ment, subject,  of  course,  to  approval  by  the  Board  of  Super- 
visors as  provided  in  soction  \\2   of  the  charter. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney, 


TO:   RECREATION  AND  PARK  DEPARTMENT 

Attention:  Mr.  David  E.  Lewis,  Gcn'l  Mgr. 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17 >    California 


NSW 


OPINION  NO.  71^ 
July  9,  1953 

SUBJECT:   APPLICATION  OP  SECTION  36  FOR  THE  PURPOSES 
OP  DETERMINING  SALARY  INCREMENT  ALLOWANCES 
BASED  UPON  TEMPORARY  OR  LIMITED  TENURE 
SERVICE  IN  THE  FIRE  DEPARTMENT. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 

"Requests  for  pay  adjustments  have  been  received  by 
me  from  a  number  of  regular  members  of  this  department 
who,  prior  to  their  regular  appointments  have  served  there- 
in as  temporary  employees  or  as  'Limited  Tenure'  civil 
service  employees,  but  whose  salary  increments  as  set  up 
in  the  pay  scale  contained  in  Section  36  of  the  Charter 
of  the  City  and  County  of  San  Francisco  have  been  allowed 
only  since  their  permanent  appointment  from  the  regular 
civil  service  eligible  lists. 

"In  checking  over  our  records,  I  find  that  86  of 
our  present  regular  members  have  had  such  prior  service 
in  the  department,  but  were  not  given  credits  for  same  in 
connection  with  their  salary  increments  and  a  list  of  these 
Is  herewith  attached  for  your  information. 

"In  this  connection,  reference  is  made  to  your 
Opinion  No.  $0k>   dated  February  ij.,  19!p2,  in  the  case  of 
Ernest  Banchero,  a  member  of  this  department  which,  In 
essence,  is  very  similar. 

"I  therefore  respectfully  solicit  your  opinion  on 
the  following  questions: 

"1.  Can  the  members  whose  names  appear  on  the 
attached  list,  legally  claim  any  back  pay 
due  to  deferred  increment  allowances  by 
reason  of  their  previous  temporary  or  limited 
tenure  service  in  the  department? 

"2.   If  the  Statute  of  Limitation  is  the  only  ob- 
stacle to  the  granting  of  their  claims,  would 
the  Board  of  Supervisors,  upon  petition,  be 
legally  empowered  to  waive  the  Statute  of 
Limitation  in  their  favor?" 
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OPINION 


As  I  have  already  advised  you,  Section  3&  contains  no  limita- 
tion requiring  that  the  service  for  the  purpose  of  the  salary  incre 
ment  be  continuous  and  without  interruption.   (See  Opinion  No.  J>Olj., 
February  1+,  1952.)   Thus,  if  at  the  time  that  the  members  of  your 
department  worked  they  were  performing  the  duties  of  a  driver, 
stoker,  tillerman,  truckman  or  hoseman,  they  were  legally  entitled 
to  claim  back  pay  for  any  period  wherein  the  new  calculation  based 
upon  their  former  service  requires  an  additional  increment. 

However,  upon  reviewing  the  list,  and  the  dates  at  which  this 
previous  time  was  worked,  it  appears  that  in  many,  if  not  all  in- 
stances, the  cases  presented  for  claims  have  been  outlawed.   In  a 
suit  or  claim  for  back  pay  by  these  men,  the  defense  of  the  Statute 
of  Limitations  would  bar  their  recovery  or  the  right  of  the  City  to 
settle.   However,  the  Charter  provides  that  the  Board  of  Supervisors 
may  waive  the  Statute  of  Limitations  in  Section  13*1  thereof,  which 
reads  as  follows: 

"Any  ordinance  or  resolution  waiving,  or  authorizing 
the  waiving,  by  the  city  and  county  of  the  benefit  of 
any  statute  of  limitation  of  a  state,  or  of  the  United 
States,  available  to  the  city  and  county  in  any  action 
or  proceedings  against  it  shall  require  for  its  passage 
a  three-fourths  vote  of  all  members  of  the  board  of 
supervisors  on  each  reading." 

Therefore,  I  advise  you  that  the  time  previously  worked  for  the 
City  by  these  men  in  either  temporary  or  limited  tenure  service, 
performing  the  duties  of  driver,  stoker,  tillerman,  truckman  or 
hoseman,  may  be  added  to  their  current  time  in  order  to  establish 
the  increment  of  pay  to  which  they  are  entitled.   I  further  advise 
you  that  under  Charter  Section  13. 1,  the  Board  of  Supervisors  has 
the  authority  to  waive  the  Statute  of  Limitations. 


BJW 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  San  Francisco  Fire  Department 
2  City  Hall 
San  Francisco  2 

Attention  Edward  P.  V'alsh 

Chief  of  Department 


OPINION  NO.  716 
July  13,  1953 

SUBJECT:  APPLICATION  OP  CALIFORNIA  STATE  SALES  TAX 
TO  SALES  OF  TROLLEY  POLES  BY  THE  CITY  AND 
COUNTY  OP  SAN  FRANCISCO. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion,  as 
follows: 

REQUEST 

"The  request  in  the  attached  letter  from  the  Pacific 
Gas  and  Electric  Company  dated  May  22,  1953,  presents  a 
matter  that  is  referred  to  you  for  an  opinion. 

"Also  attached  hereto  is  a  copy  of  the  advertisement, 
bid  sheet,  and  conditions  governing  the  sale  of  approxi- 
mately I4.38  Trolley  Poles,  under  the  above  transaction. 

"The  amount  of  sales  tax  in  question  has  been 
deposited  in  the  City  Treasury  and  has  since  been  trans- 
mitted to  the  State  Board  of  Equalization  as  of  March 
31,  1953. 

"Your  advice  will  be  appreciated." 
OPINION 

The  question  of  sales  of  surplus  property  by  a  governmental 
agency  coming  within  the  occasional  sale  exemption  of  the  State  of 
California  sales  tax  law  has  been  previously  adjudicated  by  the 
courts  of  this  state. 

In  the  case  of  L.  A.  Etc.  School  District  vs.  State  Board  of 
Equalization,  71  Cal.  App,  2d  I4.O6 ,  the  court  rejected  the  content- 
ion  that  sales  by  the  school  district  of  equipment  no  longer  needed 
for  school  purposes  were  casual  and  incidental  sales  and  that  the 
district  was  not  a  retailer  engaged  in  the  business  of  making 
sales  at  retail  and  held  that  the  school  district  was  properly 
assessed  the  sales  tax  on  such  sales. 

The  holding  of  the  Los  Angeles  School  District  case,  supra, 
was  affirmed  and  followed  in  the  later  case  of  People  vs.  County 
of  Imperial,  76  Cal.  App.  2d  572,  where  the  court  held  that  sales 
of  surplus  property  by  the  County  of  Imperial  consisting  mainly 
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of  surplus  road  construction  materials  and  equipment  were  not 
casual  or  incidental  sales  and  were  properly  subject  to  the  tax. 

In  view  of  these  prior  adjudications  it  is  my  opinion  that 
you  properly  collected  the  tax  on  the  sales  of  the  trolley  poles 
in  question  and  remitted  it  to  the  State  Board  of  Equalization 
and  that  the  claim  for  refund  by  the  Pacific  Gas  and  Electric 
Company  should  be  denied. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Purchasing  Department 
270  City  Hall 

Attention  Mr.  Harold  H.  Jones 

Purchaser  of  Supplies 


TJB 


OPINION  NO.  717 
July  13,  1953 


SUBJECT:   INTERPRETATION  STATE  HOUSING  ACT  -  SECTIONS 
15695,  15730  and  15735  OF  THE  CALIFORNIA 
HEALTH  AND  SAFETY  CODE  -  CREATION  OF  OVER- 
LAPPING  EASEMENTS  FOR  LIGHT  AND  AIR. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"The  owner  and  builder  of  several  buildings  proposes 
to  place  two  buildings  of  the  group  six  feet  apart  and 
assume  the  center  line  of  this  six  foot  strip  as  the 
property  line.   He  then  intends  to  create  an  easement 
of  one  foot  over  each  side  of  this  center  or  common  pro- 
perty line  as  an  easement  for  light  and  air  to  each  of 
the  respective  properties. 

"It  is  our  opinion  that  in  creating  such  easements 
each  property,  by  virtue  of  such  action,  would  then  use 
1  foot  of  each  adjoining  property  for  yard  areas  that 
are  apparently  required  to  be  I4.  feet  in  width. 

"Sec.  15695  of  the  State  Housing  Act  states:  'The 
width  of  a  side  yard  shall  be  not  less  than  the  minimum 
width  specified  in  this  chapter  for  an  outer  court  of 
the  building  on  the  lot  on  which  the  yard  is  situated; 
but  If  there  is  a  side  yard  on  each  side  of  the  building, 
connected  together  at  the  rear  of  the  building  by  a  rear 
yard  the  width  of  each  side  yard  may  be  reduced  12  inches. 

"Sec.  15730  states  that  the  minimum  width  of  an  apart- 
ment house  outer  court  shall  be  if  feet. 

"Sec.  15735  of  the  State  Housing  Act  reads  as  follows: 
'The  provisions  of  this  article  applicable  to  outer  courts 
of  apartment  houses  two  stories  in  height  are  also  appli- 
cable to  outer  courts  of  dwellings.'    In  Appendix  X  of 
the  Housing  Act  there  arc  examples  given  showing  the  re- 
quired distances  between  dwelling  units. 

"It  is  therefore  the  interpretation  of  this  department 
that  a  If  foot  side  yard  is  required  for  each  building,  and 
your  opinion  is  requested  on  the  following: 

"Where  the  distance  between  two  buildings  is  less  than 
the  sum  of  the  required  yard  or  court  widths  for  each  pro- 
perty, can  a  property  owner  or  owners  create  overlapping 
easements  to  satisfy  the  requirements  of  the  law  for 
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"minimum  yard  or  court  widths  for  light  and  air? 

"Your  opinion  is  also  requested  on  the  interpre- 
tation of  Sections  15695,  15730  and  15735  of  the 
State  Housing  Act  in  this  regard." 

OPINION 

Sections  15000  to  17902  of  the  California  Health  and  Safety 
Code  constitute  the  State  Housing  Act.   In  addition  to  the  code 
sections  you  have  quoted,  it  is  also  provided  that  "a  single 
yard  or  court  shall  not  serve  two  buildings"  (§15650),  and  that 
"It  is  unlawful  ...  in  any  manner  ...  to  diminish  the  required 
size  of  yards  ..."  (§15155-). 

Section  15031;  provides:  "  'Yard,  '  etc.  'Yard'  means  any 
space  on  a  lot  other  than  a  court,  which  is  open  and  unobstruc- 
ted from  the  ground  to  the  sky,  except  for  projections  permitted 
by  this  part.   'Front  yard'  means  a  yard  between  the  front  line 
of  a  building  and  the  front  boundary  line  of  the  lot  on  which 
the  building  is  situated.   'Roar  yard'  means  a  yard  between  the 
extromo  rear  line  of  a  building  and  the  rear  of  the  lot  on  which 
the  building  is  situated.   'Side  yard'  means  a  yard  which  extends 
from  a  rear  yard  to  a  front  yard  or  fitnt  of  lot." 

Section  16222  reads:  " 'Openings  of  windows. '   Each  window 
shall  open  directly  into  a  street  or  public  alley,  or  a  yard  or 
court  meeting  the  requirements  of  this  part  and  located  on  the 
same  lot  as  the  building;  but  if  it  serves  a  water-closet  or 
shower  compartment,  or  a  bath,  toilet,  or  slop-sink  room,  it  may 
open  directly  into  a  vent  shaft." 

There  is  no  provision  in  the  law  whereby  the  device  of  over- 
lapping casoments  maybe  availod  of  to  make  a  yard  3  feet  wide 
comply  with  the  minimum  requirement  of  J4. t0" • 

Based  on  the  foregoing  code  sections,  it  is  my  opinion  that, 
where  the  distance  between  two  buildings  is  less  than  the  sum  of 
the  required  yard  or  court  widths  for  each  property,  the  property 
owner  or  owners  cannot  create  overlapping  easements  to  satisfy 
tho  requirements  of  the  law  for  minimum  yard  or  court  widths. 

My  interpretation  of  §15695  is  that  the  width  of  every  side 
yard  of  any  dwelling,  apartment  house  or  hotel  must  be  not  less 
than  the  minimum  widths  specified  for  an  outer  court  (§15730), 
except  where  there  are  side  yards  on  each  side  of  the  building 
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and  they  are  connected  together  by  a  rear  yard,  in  which  case 
the  width  of  each  side  yard  may  be  reduced  12  inches. 

The  plan  outlined  in  the  first  paragraph  of  your  letter, 
providing  for  a  total  separation  of  only  six  feet,  would  con- 
form to  the  law  only  if  each  building  has  a  side  yard  on  both 
sides,  connected  at  tho  rear  by  a  rear  yard. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney, 


TO:   DEPARTMENT  OF  PUBLIC  WORKS 

Attention:  Mr.  Sherman  P.  Duckel,  Director 
260  City  Hall,  San  Francisco  2 


GEB 


OPINION  NO.    718 

July  lij.,    1953. 

SUBJECT:    OBLIGATIONS   TO  ABUTTING   PROPERTY 
OWNER   UPON  VACATING   27TH   STREET 
IN  ACCORDANCE  WITH   REDEVELOPMENT 
PLAN. 

Gentlemen: 

I  am  in  receipt  of  a  request  for  an  opinion  as  follows: 

REQUEST 

"It  is  anticipated  that  the  Redevelopment  Plan  for 
the  Diamond  Heights  Project  Area  will  provide  for  the 
vacating  of  a  portion  of  27th  Street  and  the  installa- 
tion of  another  street  to  the  north  of  the  present  27th 
Street,   27th  Street  is  presently  unimproved. 

"On  the  southeast  corner  of  27th  Street  and  Burnett 
Street  is  a  house  which  is  expected  to  remain  on  its 
present  site.  At  present  the  house  is  set  back  13  feet 
from  the  property  line  on  Burnett  Street  and  5  feet 
from  the  property  line  on  27th  Street.   The  existing 
steps  and  entrance  porch,  however,  extend  to  the  prop- 
erty line  on  27th  Street.  Access  to  the  garage  is 
presently  by  a  paved  drive  extending  approximately  28 
feet  into  the  right-of-way  of  27th  Street,  with  a  walk 
to  the  backyard  and  steps  leading  from  the  driveway 
to  a  platform  at  the  entrance  also  constructed  on 
the  27th  Street  right-of-way.  All  of  these  facts  are 
shown  on  the  attached  drawing  labeled  Plot  Plan  - 
Residence  for  Paul  W.  Tormey. 

"As  nearly  as  can  be  determined  from  the  engineering 
maps  of  the  Redevelopment  Plan,  the  mid-point  of  the  entry 
to  the  garage  is  1.81  feet  below  the  platted  grade  of 
27th  Street  at  the  same  point. 

"The  property  owner  has  advised  the  Agency  that  he 
has  applied  for  a  building  permit  to  make  further  improve- 
ments on  foundation  footings  extending  15  feet  into  the 
right-of-way  of  27th  Street.  He  has  stated  to  the  Agency 
that  the  Department  of  Public  Works  has  requested  advice 
from  the  Agency  to  the  effect  that  the  proposed  improve- 
ments by  the  property  owner  will  not  interfere  with  the 
Redevelopment  Plan  if  the  latter  is  approved  by  the 
Board  of  Supervisors.   The  Department  of  Public  Works  has 
confirmed  this  advice. 

"Before  making  any  statement  to  the  owner,  the  Agency 
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requests  your  advice  as  to  its  obligations  to  the 
property  owner  in  the  event  of  the  vacating  of  27th 
Street  in  accordance  with  the  Redevelopment  Plan.  u 


OPINION 


The  Agency' s  obligation  to  the  property  owner  involved 
depends  upon  a  number  of  factors,  including  the  following: 

1.  Whether  the  reversionary  interest  in  the 
South  side  of  27th  Street  is  in  the  property  owner 
or  the  City; 

2.  Outcome  of  the  constitutional  test  suit  now 
pending,  as  it  affects  the  Diamond  Heights  Project. 

Until  such  time  as  these  factors  have  been  determined 
it  is  virtually  impossible  to  determine  the  Agency' s  obligations 
to  the  property  owner  in  event  of  the  vacating  of  27th  Street. 

It  appears  frou  the  map  submitted  and  from  information 
received  from  the  Department  of  Public  Uorks  that  Mr.  Tormey  has 

built  upon  and  is  already  encroaching  on  city  property  without 
a  permit  and  is  now  seeking  a  permit  from  said  department  to  make 
further  improvement  on  such  property- 

The  general  rule  governing  the  rights  of  a  property 
owner  and  the  City  upon  vacation  of  public  streets  is  fully 
stated  in  City  Attorney's  Opinion  No.  i+062  (Feb.  16,  1948),  which 
states  in  part  as  follows: 

"The  Street  Vacation  Act,  Sections  83OO-3I  of  the 
Streets  and  Highways  Code,  specifically  provides 
in  Section  8324  that  'upon  the  making  of  such  order 
of  vacation  the  public  easement  in  the  street  or 
part  thereof  vacated  ceases  and  the  title  to  the 
land  previously  subject  thereto  reverts  to  the  res- 
pective owners  thereof  free  from  the  public  ease- 
ment for  street  purposes.' 

"As  a  proper  deduction  from  the  foregoing,  it  may 
be  stated  that  when  title  to  the  fee  of  the  street 
is  vested  in  private  owners  and  is  merely  subject 
to  the  public  easement  the  cities  have  no  such  prop- 
rietary interest  in  the  street  area  as  would  be  sub- 
ject to  bargain  and  sale;  upon  the  vacation  of  such 
a  street  there  is  merely  an  abandonment  of  the  public 
easement  and  the  entire  street  area  reverts  to  the 
respective  oimers  thereof  by  operation  of  law 
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"However,  when  the  city  at  the  time  of  vacation  holds 
title  to  the  fee  of  the  street  such  title  remains  in 
the  city  after  its  vacation.   (Cooper  vs.  Selig,  lj.8  Cal. 
A  pp.  228;  San  Francisco  vs.  Center,  133  Cal.  673.)  The 
city  in  such  a  case  has~a  proprietary  interest  in 
the  street  which  can  be  sold  and  conveyed  in  the  same 
manner  as  other  real  property  belonging  to  the  city. 
If  conveyance  is  made  to  the  abutting  owners  compensa- 
tion must  be  paid  to  the  city." 

In  City  Attorney's  Opinion  No.  6I4.O  (Jan.  $,    1953)  it  is  stated; 

"The  Streets  and  Highways  Code  distinguishes  the 
situation  where  the  city  owns  the  fee  in  the  street 
from  that  where  the  abutting  owner  owns  the  fee 
subject  to  a  public  easement.  In  the  former  case 
a  legislative  body  before  conveying  the  land  may 
impose  any  reasonable  conditions  or  demands  (Streets 
and  Highways  Code  Section  8373) ,  but  in  the  latter 
the  vacated  area  reverts  to  the  abutting  owner  free 
of  the  easement  ..." 

In  the  leading  case  of  BIG-ELQW  v.  BALLERINO,  111  Cal.  559,  at 
pages  563  and  S6I4.,    the  court  stated  as  follows; 

"Section  lij.,  article  1,  of  the  constitution 
declares  that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compensation 
having  been  first  made  to,  or  paid  into  court  for, 
the  owner.  The  owner  of  property  abutting  upon  a 
public  street  has  an  easement  in  the  street  distinct 
from  the  public' s  right  of  way,  which  easement  is  his 
property.   In  LACHUS  v.  LOS  ANGELES  RY.  CO.  103  Cal, 
61!+,  i^.2  Am.  St.  Rep.  T5+9,  this  court  in  bank,  speaking 
through  Mr.  Justice  Harrison,  said: 

'The  right  of  the  owner  of  a  city  lot  to  the 
use  of  the  street  adjacent  thereto  is  property 
which  cannot  be  taken  from  him  for  public  use 
without  compensation;  and  any  act  by  which  this 
right  is  impaired  is  to  that  extent  a  damage  to 
his  property.  Uhen  a  city  subdivides  a  tract  of 
land  of  which  it  is  the  owner,  into  blocks  and 
streets,  and  sells  the  same,  it  thereby  dedicates 
the  streets  to  public  use,  and  the  purchaser  of 
one  of  those  lots  acquires  an  easement  in  the 
street  fronting  upon  his  lot,  for  the  purpose  of 
ingress  and  egress,  which  attaches  to  the  lot, 
and  in  which  he  has  a  right  of  property  as  fully 
as  in  the  lot  itself;  and  any  subsequent  act  of 
the  municipality  by  which  that  easement  is  destroy- 
ed or  substantially  impaired  for  the  benefit  of  the 
public  is  a  damage  to  the  lot  itself,  within  the 


OPINION  NO.  718 
July  11;,  1953 
Page  I+. 

meaning  of  the  constitutional  provision,  for  which 
he  is  entitled  to  compensation.   Such  easement  is 
a  right  of  property  incident  to  the  lot  itself,  and 
any  damage  sustained  by  the  owner  in  its  destruction 
or  impairment  is  a  damage  peculiar  to  himself  and 
independent  of  any  damage  sustained  by  the  public 
generally.  For  the  purpose  of  determining  this  damage, 
it  is  immaterial  whether  he  has  the  fee  in  the  street 
or  only  an  easement  for  its  use.  In  either  case  it  is 
property,  for  an  injury  to  which  he  is  entitled  to 
relief.'   (Citing  DENVER  V.  BAYER,  7  Col.  113;  RUDE  v. 
ST.  LOUIS,  93  Mo.  Ifljj  "HQBSON  v.  PHILADELPHIA,  150  PaSt. 
595>  SCHAUFELE  v.  DOYLE,  Ob  Cal.  107.)" 

In  the  case  of  BACICH  v.  BOARD  OF  CONTROL  (19^3)»  23  Cal.  2d 
31-1-3 »  at  pages  3^9  and  y%Q,    the  court  stated: 

"It  has  long  been  recognized  in  this  state  and 
elsewhere  that  an  owner  of  property  abutting 
upon  a  public  street  has  a  property  right  in 
the  nature  of  an  easement  in  the  street  which 
is  pertinent  to  his  abutting  property  and  which 
is  his  private  right,  as  distinguished  from  his 
right  as  a  member  of  the  public.   That  right 
has  been  described  as  an  easement  of  ingress 
and  egress  to  and  from  his  property  or,  gener- 
ally, the  right  of  access  over  the  street  to 
and  from  his  property,  and  compensation  must 
be  given  for  an  impairment  thereof.  Vie  are 
not  now  inclined  to  question  or  disturb  that 
rule." 

It  is  my  opinion  that  if  title  to  27th  Street  is  in  the 
abutting  property  owner,  upon  the  vacation  of  such  street  title 
reverts  to  such  owner  and  he  becomes  the  owner  thereof  and  may 
improve  the  same  in  accordance  with  the  laws  of  the  City  and  County 

of  San  Francisco;  on  the  other  hand  if  title  to  27th  Street  is  in 
the  City  and  County  of  San  Francisco  upon  vacation  thereof,  title 
reverts  to  the  City  and  the  City  may  dispose  of  such  property  in  the 
same  manner  as  other  real  property  belonging  to  the  city. 

If  title  to  27th  Street  is  in  the  City  and  upon  vacation 
thereof  Mr.  Tormey's  right  of  ingress  and  egress  to  his  property  is 
eliminated,  the  City  would  be  liable  in  damages  to  Mr.  Tormey. 

It  is  my  further  opinion  that  the  Redevelopment  Agency 
is  not  legally  concerned  at  this  time  with  the  subject  problem 
which  is  solely  one  between  the  property  owner  and  the  City  and 
County  of  San  Francisco. 
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In  the  event  the  constitutional  suit  is  decidod  in  favor 
of  the  Redevelopment  Agency  and  if  the  final  plan  which  is  ap- 
proved by  the  Board  of  Supervisors  contains  among  other  things  a 
provision  that  the  Redevelopment  Agency  will  assume  any  liability 
which  may  accrue  to  the  City  by  reason  of  the  vacation  of  streets, 
the  Redevelopment  Agency  would  then  become  liable  to  Mr.  Tormey 
for  any  damages  to  which  lie  may  be  entitled  by  virtue  of  the 
elimination  of  his  means  of  ingress  and  egress  to  the  property. 

Yours  very  truly, 


DION  R.  HOLM 
City  Attorney 


Tos   Redevelopment  Agency  of  the 

City  and  County  of  San  Pranciscr. 
512  Golden  Gate  Avenue 
San  Francisco  2. 


MG. 
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July  Ik,    1953 


SUBJECT:   "INSURABLE  INTEREST"  OP  FIANCEE  WHO 
IS  NAMED  AS  BENEFICIARY  OF  A  DEATH 
BENEFIT  UNDER  THE  RETIREMENT  SYSTEM. 


Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  Retirement  Board  has  directed  that  the  pertinent 
facts  connected  with  the  death  benefit  payable  as  a  re- 
sult of  the  death  of  John  E.  Alexander,  a  Conductor  with 
the  Municipal  Railway,  be  cited  to  you  and  that  your 
opinion  be  requested. 

"The  following  facts  are  therefore  submitted: 

"1.   On  September  29,  191+4,  Mr.  John  E.  Alexan- 
der, a  Conductor  with  the  Municipal  Railway,  became  a 
member  of  the  San  Francisco  City  and  County  Employees' 
Retirement  System  by  virtue  of  his  employment  and  at 
that  time  nominated  Norma  Wade,  who  was  identified  as  a 
'friend,'  as  the  beneficiary  of  his  retirement  benefits. 

"2.   On  January  21,  1951,  Mr.  John  E.  Alexander 
designated  Norma  J.  Wade  as  'fiancee'  instead  of  'friend' 
as  beneficiary  of  his  retirement  benefits. 

"3.   Mr.  John  E.  Alexander  died  on  May  6,  1953. 

'%.      On  May  18,  1953,  Norma  J.  Wade  was  requested 
by  the  staff  of  the  Retirement  Office  to  show  what,  if 
any,  insurable  interest  she  may  have  had  in  the  life  of 
John  E.  Alexander.   On  the  same  date  Norma  J.  Wade  asser- 
ted the  basis  of  her  claim  of  insurable  interest  by  writ- 
ing that  (A)  she  had  been  John  E.  Alexander's  fiancee 
since  I9I4.I+,  (B)  she  and  John  E.  Alexander  were  to  have 
been  married  on  July  26,  1953,  (C)  that  during  the  fif- 
teen months  of  illness  preceding  death,  she  prepared  all 
his  special  dietary  meals,  took  care  of  all  of  his 
laundry  and  allowed  him  (John  E.  Alexander)  the  use  of 
her  home,  (D)  she  asserts  she  has  made  50%   of  the  pay- 
ments on  a  I9I4.7  Pontiac  automobile  owned  by  Mr.  Alexan- 
der, (E)  she  asserts  that  she  agreed  to  pay  off  the 
mortgage  on  her  home,  prior  to  their  intended  wedding, 
(F)  she  asserts  that  she  bought  a  'deep  freeze'  for  her 
home  in  which  to  keep  his  dietary  food,  (g)  further, 
during  the  last  week  of  his  illness,  prior  to  death,  she 
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"was  absent  from  employment,  in  order  to  be  near  him  and 
to  take  care  of  his  interests. 

"5>.   We  are  advised  that  John  E.  Alexander 
left  surviving  him  at  least  one  blood  relative,  a 
brother. 

"The  Retirement  Board  requests  an  opinion  as  to 
whether  Norma  J.  Wade  has  such  insurable  interest  in 
the  life  of  John  E.  Alexander  as  would  entitle  her  to 
receive  the  retirement  benefits  accumulated  as  a  result 
of  the  death  of  John  E.  Alexander." 


OPINION 

Insofar  as  is  here  concerned,  the  death  benefit  payabls  is 
set  forth  in  Part  I,  Article  3,  Sec.  261(b)  of  the  San  Francisco 
Municipal  Code,  as  follows: 

"SEC.  261  (b)   Upon  the  death  before  retirement  

of  a  member  while  in  the  city-service,  ....  the  Retire- 
ment System  shall  be  liable  for  a  death  benefit,  which, 
if  an  amount  be  due  under  subdivision  (3)  of  this  sub- 
soction,  and  if  there  be  a  surviving  wife  or  surviving 
children,  shall  be  paid  in  monthly  installments  and  to 
the  surviving  wife  and  children  as  prescribed  therein, 
otherwise  such  death  benefit  shall  be  paid  to  his  estate, 
or  t  o  such  -person  having  an  insurable  interest  in  his 
life  as  he  has  nominated  or  shall  nominate  by  written 
designation  duly  executed  and  filed  with  the  Retirement 
Board,  '     (Emphasis  ours.) 

It  would  appear  to  be  generally  held,  in  the  absence  of 
statutory  law  otherwise  defining  "insurable  interest,"  that  persons 
engaged  to  be  married  are  deemed  to  have  an  insurable  interest 
each  in  the  life  of  the  other. 

Northern  Life  Ins.  Co.  v.  Burkholder 

(Supreme  Court  of  Ore.),  253  Pac.  739; 

144-  C.J.  2d,  "Insurance,"  sec.  206,  p.  909; 

37  C. J., "Life  Insurance,"  sec.  61,  p.  395; 

17  A.L.R.  580  (Annotation). 

In  California  what  constitutes  an  insurable  interest  in  the 
life  of  another  is  defined  by  statute.   This  definition  appears  in 
Section  10110  of  the  Insurance  Code,  and  provides  as  follows; 
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"§10110.   Insurable  interest.   Every  person  has  an  in- 
surable interest  in  the  life  and  health  of: 

"(a)   Himself. 

"(b)   Any  person  on  whom  he  depends  wholly  or  in 
part  for  education  or  support. 

"(c)   Any  person  under  a  legal  obligation  to  him  for 
the  payment  of  money  or  respecting  property  or  services, 
of  which  death  or  illness  might  delay  or  prevent  the 
performance . 

"(d)   Any  person  upon  whose  life  any  estate  or  interest 
vested  in  him  depends." 

Also,  in  California,  the  "insurable  interest"  in  the  life  or 
health  of  a  person  must  exist  when  the  insurance  takes  effect,  as 
appears  from  Section  286  of  the  Insurance  Code,  which  provides,  in 
part,  as  follows: 

".  .  .  .   An  interest  in  the  life  or  health  of  a 
person  insured  must  exist  when  the  insurance  takes 
effect,  but  need  not  exist  thereafter  or  when  the  loss 
occurs. " 

Shaw  v.  Board  of  Administration, 
109  C.A.  2d  770,  773 

(This  case  involves  a  situation  where  a 
wife  was  named  as  the  beneficiary  of  the 
death  benefit  of  her  husband,  under  the 
provisions  of  the  State  Retirement  System. 
The  court  held  that  in  view  of  the  fact 
that  she  was  his  wife  at  the  time  of 
designation  as  his  beneficiary,  she  had 
an  "insurable  interest"  and  was  entitled 
to  recover  the  proceeds  from  the  State 
Retirement  System  even  though  at  the  time 
of  his  death  she  was  no  longer  his  wife, 
having  divorced  him  some  time  prior  there- 
to.  Certain  limitations  were  set  forth  in 
connection  with  a  divorced  wife's  rights 
to  recover,  but  these  need  not  be  here  dis- 
cussed as  they  are  not  here  involved.) 

The  question  with  us  aopears  to  be  whether  Norma  J.  Wade  had 
an  "insurable  interest"  in  the  life  of  John  E.  Alexander  at  the 
time  of  her  nomination  as  his  beneficiary  and  fiancee,  such 
nomination  being  duly  executed  and  filed  with  the  Retirement  Board 
on  January  21,  1951* 
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It  is  asserted  in  your  request  that  Norma  J.  Wade  and  John 
E.  Alexander  were  engaged  since  19l|l|.,  and  were  to  have  been 
married  on  July  26,  19535   that  during  the  15  months  of  illness 
preceding  his  death,  Norma  J.  Wade  prepared  all  his  special 
dietary  meals,  took  care  of  his  laundry,  and  allowed  him  the  use 
of  her  home,  and  that  she  made  50  per  cent  of  the  payments  on  a 
19L(7  Pontiac  automobile  owned  by  Mr.  Alexander. 

It  does  not  appear,  nor  can  it  be  ascertained  from  the  data 
furnished  in  your  request,  whether  John  E.  Alexander  supported 
her,  in  whole  or  in  part,  at  the  time  of  her  nomination  as  his 
fiancee  and  beneficiary  on  January  21,  1951 >    or  whether  she  ren- 
dered such  service  to  and  for  him  at  that  time,  and  under  such 
circumstances,  as  to  render  it  a  legal  obligation  for  him  to  pay 
for  the  same. 

Under  the  authority  of  the  case  of 

Ruddell  v.  Board  of  Administration,  8  Cal.  2d  600, 

it  would  appear  that  if  Norma  J.  Wade  were  dependent  upon  John  E. 
Alexander,  in  whole  or  in  part,  for  her  support  at  the  time  of 
her  nomination  as  his  fiancee  and  beneficiary  on  January  21,  195l> 
under  the  provisions  of  Section  10110,  subdivision  (b)  of  the 
Insurance  Code  (wherein  it  is  not  required  that  there  be  any  legal 
obligation  for  such  support  to  exist)  she  would  have  an  "insurable 
interest"  in  the  life  of  John  E.  Alexander,  and  would  be  entitled 
to  receive  the  retirement  benefits  accumulated  as  the  result  of 
the  death  of  John  E.  Alexander. 

And  under  the  authority  of  Section  10110,  subdivision  (c), 
of  the  Insurance  Code,  and  under  the  case  of 

Jenkins  v.  Hill,  3^   C.A.  2d  521,  52J+, 

it  would  appear  that  if  Norma  J.  Wade  had  rendered  services  to  or 
for  John  E.  Alexander  at  the  time  of  her  nomination  as  his  fiancee 
and  beneficiary  on  January  21,  195l>  under  such  circumstances  as 
to  render  it  a  legal  obligation  for  him  to  pay  for  the  same,  that 
then  she  would  have  an  "insurable  interest"  in  the  life  of  John  E. 
Alexander,  and  would  be  entitled  to  receive  the  retirement  benefits 
accumulated  as  the  result  of  the  death  of  John  E.  Alexander.   On 
the  other  hand,  it  would  appear  that  if  Norma  J.  Wade  were  not  then 
dependent  upon  John  E.  Alexander,  in  whole  or  in  part,  for  her 
support,  or  had  not  then  rendered  service  to  or  for  him,  and  for 
which  he  was  legally  obligated  to  pay,  or  did  not  then  qualify  in 
some  other  respect  set  forth  in  Section  10,110  supra,  she  would  not 
have  had  such  an  "insurable  interest"  as  would  have  entitled  her 
to  be  nominated  as  his  beneficiary. 
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From  the  above  discussion,  it  is  evident  that  further  facts 
will  be  desired  and  will  have  to  be  ascertained  by  the  Retirement 
Board,  in  this  matter,  in  order  that  the  proper  application  may 
be  made  of  the  law  as  has  been  hereinbefore  set  forth. 

You  are  thus  advised  in  connection  with  your  inquiry  as 
submitted. 

Yours  very  truly, 

DION  R.  HOLM,  City  Attorney. 


TO:   RETIREMENT  BOARD 

Attention:  Mr.  Ira  G.  Thompson,  Sec'y 
I4.6O   McAllister  Street,  San  Francisco  2 


NSW 


OPINION  NO.  720 
July  23,  1953 


SUBJECT:   WAGE  SCALES  FOR  CITY  EMPLOYEES  WORKING  ON 

PUBLIC  CONTRACTS:  CHARTER  SECTION  98;  PAYMENTS 
FOR  WELFARE  PLANS  IN  COLLECTIVE  BARGAINING 
AGREEMENTS  (SUPPLEMENTAL  TO  OPINIONS  667  AND  682.) 


Dear  Sir: 


I  have  received  your  following  request  for  opinion: 

REQUEST 

"Reference  is  made  to  your  opinions  numbered  667  and 
682  dated  February  2k,   1953  and  March  23,  1953,  respectively 
concerning  the  subject  above  identified.   In  connection 
therewith  your  opinion  is  further  requested  concerning  the 
following: 

"1.   On  June  25,  1951,  a  public  contract  for  the  install- 
ing of  electric  heaters  in  trolley  coaches  was  awarded  to  th9 
Municipal  Railway.  Work  under  this  contract  was  performed  by 
E200  Electric  Railway  Shop  Mechanic  and  E202  Senior  Electric 
Railway  Shop  Mechanic.   Neither  of  these  classifications 
could  be  found  in  Supervisors  Resolution  No.  11238  approved 
June  12,  1951,  and  in  effect  at  the  time  of  award. 

"To  what  source  should  we  then  refer  for  the  legal 
rate  of  wages  to  be  paid  these  Electric  Railway  Shop  Mechanic? 
for  work  performed  under  public  contract? 

"2.   On  November  11,  1952,  a  public  contract  for  the 
installation  of  mobile  and  base  station  radio  equipment  was 
awarded  to  Hetch  Hetchy  Water  Supply,  Power  and  Utilities 
Engineering  Bureau.  VJork  under  this  contract  was  performed 
by  permanent  Hetch  Hetchy  employees  as  follows: 


"M5i+  Auto  Machinist  - 
Games,  George  M. 

Hague,  Leland  J. 


"A35U  Painter  - 

Pelgen,  John  F. 


December  3,  1952  2  hours 

December  9,  1952  3  hours 

November  28,  1952  8  hours 

December   1,  1952  k   hours 

December  3,  1952  k   hours 


December  11,  1952   8  hours 
December  12,  1952   8  hours 


"To  whom  and  in  what  amounts,  if  any,  should  the 
'pay  for  welfare  plans',  provided  in  Supervisors 
Resolution  No.  12682,  be  paid 

a.  on  the  basis  of  the  time  worked  as  shown  above 
and 

b.  if  and  when  the  auto  machinists  work  30 
consecutive  hours  on  a  public  contract. 

"If  it  is  your  opinion  that  the  'pay  for  welfare 
plans''  should  be  paid  to  the  employee,  are  such  payments 
subject  to  Federal  Income  Tax  withholding  and  Employees' 
Retirement  System  deductions'? 

"3.   Supervisors  Resolution  No.  12682  provides  that 
pay  for  Saturday  work,  holiday  work,  and  shift  work  to  be 
as  specified  in  union  agreements  as  provided  for  respective 
crafts.  To  what  authority  should  we  refer  for  a  lega] 
rate  of  wages  to  be  paid  city  and  county  employees  engaged 
in  the  performance  of  a  public  contract  on  Saturdays, 
holidays  and  shift  work?  " 

OPINION 

Your  questions  will  be  answered  in  the  order  set  up  in  your 
foregoing  request,  and  under  the  same  numerical  and  alphabetical 
designations. 

1.  As  you  were  advised  in  my  Opinion  No.  667,  dated  February  2k, 
1953*  tohen  a  citj  department,  under  Section  95  of  the  Charter,  is  the 
successful  bidder  on  a  public  contract,  it  is  demanded,  by  virtue  of 
the  mandate  contained  in  Charter  Section  98,  that  the  city  pay  its 
employees  performing  labor  under  that  contract  job  "not  less  than  the 
highest  general  prevailing  rate  of  wages  in  private  employment  for 
similar  work."  I  view  the  foregoing  as  a  reference  to  "private  employ- 
ment" in  the  area  in  which  the  work  is  performed. 

Section  98,  in  such  respect,  is  self-executing,  and  no  fur- 
ther legislative  action  is  necessary  to  carry  out  its  mandate.  There 
only  remains  to  be  ascertained,  administratively,  what  constitutes 
"the  highest  general  prevailing  rate  of  wages  in  private  employment 
for  similar  work";  and  such  rate  of  wages,  at  least,  must  be  paid  to 
the  qualifying  city  employee.   The  customary  Supervisors'  resolution, 
of  which  Resolution  No.  11238  is  an  example,  is  only  a  convenient  way 
of  collecting  in  one  reference  medium,  with  the  concomitant  advantage 
of  certainty,  the  highest  general  prevailing  rates  for  similar  work 
in  private  employment. 

1/hile  not  required  by  Section  98j  the  resolution  assists  in 
simplifying  the  execution  of  what  is  required  thereby.  However,  the 
failure,  for  whatever  reason,  to  include  a  particular  employee  class 
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and  wage  rate  in  the  resolution  does  not  relieve  the  City  from  the 
necessity  of  complying  with  the  plain  mandate  of  Section  98  in  the 
particulars  under  consideration. 

More  particularly,  and  with  regard  to  the  two  city  employee 
classes  referred  to  by  you  (E  200  Electric  Railway  Shop  Mechanic  and 
E  202  Senior  Electric' Railway  Shop  Mechanic),  it  must  be  administra- 
tively determined  what  the  highest  goneral  prevailing  rate  was  for 
persons  itfho  did  similar  work  in  private  industry  in  San  Francisco  at 
the  time  the  city  employees  performed  the  service  noted.  If  there  was 
no  such  rate  set  up  in  a  craft  contract,  the  then  highest  general 
prevailing  rate  must  be  ascertained  by  determining  what  was  then  paid 
by  private  industry  in  San  Francisco  independent  of  tbe  compulsion  of 
a  craft  contract.   (From  the  context  of  your  request,  I  have  assumed 
that  the  concerned  city  employees  did  the  trolley  coach  work  in  San 
Francisco. ) 

It  must  be  noted  that  the  Section  93  requirement  demands 
only  that  a  qualifying  worker  be  paid  "not  less  than"  the  highest 
general  prevailing  rate  in  private  industry.   That  is,  the  section 
sets  up  only  a  minimum  or  "floor"  rate,  and  does  not  set  up  a  maximum 
or  "ceiling"  rate.   Hence,  if  the  city  employee's  regularly  establish- 
ed rate  of  pay  is  "not  less  than"  the  highest  general  prevailing  rate 
in  private  industry  for  similar  work,  he  must  be  paid  his  regularly 
established  rate  when  working  on  a  public  contract. 

In  conformity  with  the  local  procedure  established  under 
Section  98,  the  "general  prevailing"  rates  for  the  two  concerned 
classes  should  be  ascertained  by  the  Civil  Service  Commission  pursuant 
to  the  advice  hereinabove  given,  and,  thereafter,  the  Board  of 
Supervisors  should  take  appropriate  amending  action  upon  Resolution 
No.  11238  so  as  to  include  such  rates  therein. 

2.  As  I  advised  you  in  my  Opinion  No.  667,  dated  February 
2^,  1953»  when  city  employees  perform  work  upon  a  public  contract 
(see  Charter  Sections  95  and  98)  the  wage  rate  of  such  employees  must 
include,  for  their  applicable  craft,  the  "welfare  plan  payments"  set 
up  in  the  applicable  craft  agreement  in  any  instance  where  the 
"welfare  pay"  is  therein  provided  to  be  paid  in  accordance  with  this 
formula:  payment  of  a  definite  fixed  amount  and  with  relation  to  a 
definite  fixed  period  of  work  performed.   It  is  my  opinion,  as  I  have 
heretofore  advised  you,  that  a  "welfare  pay"  provision  (in  a  craft 
contract)  which  complies  with  such  formula  must  be  treated  as  part  of 
a  "rate  of  wages,"  within  the  contemplation  of  Section  98  of  the 
Charter. 

Independent  investigation  has  disclosed  that  during  the  time 
the  concerned  City  employees  performed  the  services  set  out  in 
paragraph  2  of  your  above  quoted  reqast,  the  applicable  collective 
bargaining  contracts  provided  as  follows  with  regard  to  "welfare  pay." 
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Auto  Machinist 


After  the  employee  had  served  in  his  employment  for  30 
continuous  work  hours,  his  employer  was  obliged  to 
contribute,  in  the  namo  and  to  the  credit  of  such 
employee,  and  to  the  welfare  plan  trustees  provided 
for  in  the  craft  contract,  the  sum  of  ^9*00  per  month 
thereafter  for  each  month  during  which  such  employment 
continued. 

Painter 

For  each  employee,  the  employer  was  obliged  to  con- 
tribute, in  the  name  and  to  the  credit  of  each  such 
employee,  and  to  the  welfare  plan  trustees  provided 
for  in  the  craft  contract,  the  sum  of  8-|-  cents  per 
hour  for  each  hour  worked. 

(a)   On  the  basis  of  the  foregoing,  and  in  conformity 
with  the  principles  expressed  in  my  previous  opinions, 
numbered  667  and  682,  and  upon  the  assumption  that  no 
procedure  has  been  arranged  under  which  "welfare  plan" 
payments  for  city  employees  may  legally  be  paid  direct- 
ly to  the  welfare  plan  trustees  provided  for  in  the  con- 
cerned craft  contracts,  it  is  my  opinion  that  tne  con- 
cerned A  351+  Painter  must  be  paid  directly  the  sum  of 
8i=r  cents  per  hour  for  each  of  the  16  hours  shown  (by 
your  request)  to  have  been  worked  by  him  under  the 
indicated  public  contract, 

(b)   Since  your  request  indicates  that  neither  of  the 
concerned  city  employees  {MBk   Machinists)  worked  30 
continuous  hours  on  the  indicated  public  contract,  and 
3ince  the  machinist  craft  contract  requires,  as  a  con- 
dition precedent  to  the  employer's  obligation  to  make 
"welfare"  payments  on  behalf  of  any  employee,  that  30 
continuous  hours  of  service  be  so  performed,  I  conclude 
that  such  employees  are  not  entitled  to  any  "welfare" 
payments.   Entitlement  to  such  payments  would  depend, 
with  regard  to  any  public  contract  work,  upon  30  con- 
tinuous hours  of  service  under  that  particular  contract. 

You  are  advised  that  my  foregoing  advice  concerns  only  the  re- 
sponsibility of  the  City  to  pay  the  "rate  of  wages"  prescribed  by 
Section  98  of  the  Charter,  and,  since  such  issue  is  not  presented,  I 
herein  express  no  opinion  with  regard  to  what  might  be  the  city1 s 
responsibility  to  the  same  employees  by  virtue  of  the  provisions  of 
Section  l5l»3  of  the  Charter. 

Regarding  your  question  concerning  Federal  income  tax  withhold- 
ing upon  "welfare  plan"  payments,  I  believe  it  to  be  clear  that  any 
such  payments  aa  are  made  directly  to  the  city  employees  are  subject 
to  tax  withholding.   However,  you  are  advised,  and  reference  thereto 


has  be«n  made  at  page  6  of  my  Opinion  No.  682  (last  paragraph),  that 
the  Bureau  of  Internal  Revenue  has  a  formulated  policy  regarding  the 
withholding  features  of  welfare  plan  benefits.   Hence,  the  tax 
withholding  problem  should  be  referred  to  said  Bureau  for  detailed 
instruction  upon  procedure. 

Regarding  your  question  concerning  local  retirement  deductions 
upon  "welfare  plan"  payments,  you  are  advised,  since  sucn  payments 
would  be  part  of  the  city  employees'  "rate  of  wages",  paid  and 
received  as  such  pursuant  to  the  mandate  of  Section  98  of  the  Charter, 
that  such  payments  would  be  subject  to  retirement  deductions. 

3.  Resolution  No.  12682  administratively  <?ets  forth  the  correct 
formula,  in  accordance  with  Section  98  of  the  Charter,  for  determining 
the  Saturday,  holiday  and  shift  work  rate  for  city  employees  working 
on  a  public  contract.   Since  holiday,  Saturday  (overtime)  and  shift 
differentials  are  part  of  a  "rate  of  pay"  (See:  Adams  v.  Wolff,  8I4. 
C.  A.  2d  14.35)  the  city  is  bound  to  pay  its  (public  contract)  employees 
such  of  those  classes  of  benefits  as  are  the  highest  general  prevail- 
ing —  unless,  as  before  indicated,  the  city  already  pays,  as  the 
employees'  regularly  established  rate  in  the  particulars  noted,  "not 
less  than"  such  highest  general  prevailing  rate.   I  repeat  that 
Section  98  is  self -executing  in  the  pay  matters  under  consideration, 
and  the  usual  Supervisors'  Resolution,  currently  numbered  12682,  is 
not  a  required  action.   The  failure,  in  No.  12682,  to  set  forth  rates 
of  holiday,  Saturday  and  shift  differential  pay  by  specific  employee 
classes  or  crafts  does  not  remove  the  necessity  for  compliance  by  the 
city  with  the  pay  requirements  of  Section  98. 

Assuming  that,  in  any  given  instance,  a  craft  contract  sets  up 
the  highest  general  prevailing  rate  for  such  holiday,  Saturday  and 
shift  work,  the  city  should  pay  its  (public  contract)  employees  of 
that  same  craft  the  rate  set  up  in  that  contract.  The  only  remaining 
problem  is  the  mechanical  one  of  referring  to  the  correct  contract, 
and  the  authority  to  pay  the  holiday,  Saturday  or  shift  rate  therein 
contained  is  found  in  Section  98  of  the  Charter.  The  direction  for 
so  doing  is,  as  you  have  indicated,  contained  in  Resolution  No.  12682; 
and,  thus,  the  resolution  conforms  with  and  supplements  the  rule  of 
law  contained  in  Section  98.   Of  course,  you  need  hardly  be  reminded 
that  the  copies  of  the  craft  contracts  are  in  the  files  of  the  Civil 
Service  Commission. 

Accordingly,  you  are  advised  as  above  set  forth  with  regard  to 
the  questions  proposed  by  you. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney, 


TO.  HARRY  D.  ROSS, 
Controller. 

VJPB- 
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OPINION   NO.    721 
July  28,    1953 

SUBJECT:      ARE  WIDOWS   OP    POLICE   OFFICERS  WHO   DIED   PRIOR 

TO   NOVEMBER   2,    191+8  ENTITLED  TO   PENSION  BENEFITS 
UNDER   SECTION   168.1.5   OF  THE   CHARTER? 

Gentlemen: 

This   will   acknowledge  receipt  of  your  request  for  opinion 
as  to  whether  the  widows  of  police  officers  who  died  prior   to 
November  2,    191+8,    the   present   effective   date   of   Section  168.1.5 
of   the   Charter,    are   covered  by  the  provisions   of   that   section. 

OPINION 

Section  168,1.5  provides,  in  part,  as  follows: 

"Upon  the  death  of  a  member  after  qualification  for 
service  retirement  under  sections  166,  168  or  168.1.2, 
or  after  retirement  for  service  or  because  of  disability 
which  resulted  from  injury  received  in,  or  illness 
caused  by  the  performance  of  duty,  and  if  death  shall 
result  from  other  cause  than  such  injury  or  illness, 
one-half  of  his  retirement  allowance  to  which  he  would 
have  been  entitled  if  he  had  retired  for  service  at  the 
time  of  his  death  or  one-half  of  his  retirement  allowance 
as  it  was  at  his  death,  as  the  case  may  be,  shall  be  con- 
tinued throughout  life  or  until  remarriage,  to  his  sur- 
viving wife ,  • • . •   Persons  heretofore  or  hereafter  retired 
under  other  charter~sections ,  as  members  of  the  police" 
department  at  the  time  of  retirement,  shall  be  subject  to 
The  provisions  of  this  section.   7777"   (Emphasis  added J 

Section  168.1. 5.1  provides,  in  part,  as  follows: 

"  . ...  The  provisions  of  section  168.1.5  with  respect  to 
continuance  of  one-half  of  retirement  allowance  upon  deaths 
after  retirement,  shall  be  applied  from  the  effective  date 
of  this  section  as  if  they  were  effective  on  November  2, 
191*8." 

Section  168.1.5  of  the  Charter  originally  was  passed  by 
the  people  at  an  election  held  November  2,  19U-8  and  ratified  by  the 
Legislature  on  January  J,   191+9 .   Section  168.1.5.1  of  the  Charter 
was  passed  by  the  people  at  an  election  held  November  6,  195l>  and 
ratified  by  the  Legislature  on  March  10,  1952,  and,  in  so  far  as  we 
are  concerned,  makes  the  provisions  of  Section  168.1.5  effective  as 
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of  the  approval  of  the  Charter  amendment  by  the  people  at  the 
original  election  held  on  November  2,  19l|8. 


The  question  here  involved  is  whether  widows  of  police 
officers  who  died  prior  to  November  2,  19^8  are  covered  under  the 
provisions  of  Section  168.1.5  of  the  Charter.  This  Charter  sec- 
tion itself  specifies  who  are  covered  thereby  in  providing  that: 

"Persons  her etofore  or  hereafter  retired  under  other 
chart er  sections,  as__memb ers  of  the  po li ce  department 
at  the  time  of  retirement,  s hall  be  subject  to  the 
provisions  of  this  section.11   (Emphasis  added) 

Any  attempt  to  interpret  this  section  so  as  to  cover 
widows  of  police  officers  who  died  prior  to  November  2,  19^8  would 
require  one  to  do  violence  to  the  express  language  of  this  section, 
as  it  is  well  established  that  the  word  "person"  means  a  living 
being  and  not  a  corpse.  Telefilm  v.  Superior  Court,  19^  Pac.  2d 
Sk2,   5U7. 

"After  death  one  is  no  longer  a  person;   he  possesses 
no  consciousness,  no  ability  of  apprehension  or 
rationality;  he  ceases  to  be  a  human  being  and  be- 
comes a  corpse.   'Death'  is  'The  cessation  of  all 
vital  functions  without  capability  of  resuscitation. 
Webster,  p.  676.   'It  is  axiomatic  that  a  corpse  is 
not  a  person.  That  which  constitutes  a  person  is 
separated  from  the  body  by  death  and  that  which 
remains  is  "dust  and  ashes."'   Brooks  v.  Boston 
&  N.  St.  Ry.  Co.,  211  Mass.  277,  97  N.E.  760.   A 
'person'  is  a  living  human  being.   A  dead  man  is  not 
a  person." 

Brooks  v.  Boston,  etc.,  97  N.E.  760; 
70  Corpus  Juris  2d,  "Person" ,  p.  686. 

Obviously,  then,  this  section  in  referring  to  persons 
heretofore  or  hereafter  retired  has  reference  to  persons  living, 
but  on  retirement,"  at  the  time  of  the  effective  date  of  the  section 
(November  2,  191^.8  under  the  provisions  of  Section  l68.1,5tl  of  the 
Charter) . 
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You  are  therefore  advised  that  widows  of  police  officers 
who  died  prior  to  November  2,  19l|8,  the  present  effective  date  of 
Section  168,1,5  of  the  Charter,  are  not  covered  by  the  provisions 
of  that  section. 

Enclosed  you  will  find  the  proposed  Charter  amendment  you 
requested  be  drafted,  and  which  I  believe,  in  the  light  of  current 
legal  authorities,  would  be  held  valid. 

Respectfully  submitted, 


DION  R.    HOLM, 
City  Attorney 


NSvJ 


To:   Board  of  Supervisors 
235  City  Hall 

Attn:   John  R.  McGrath,  Secretary. 
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i*pta»bar  29  •  1953 


Mr.  John  R.  MoOrath 

Clerk  of  tha  Board  of  Buparrisors 

235  City  Hall 

San  Francisco  2,  California 

RK!      PEKSIOR  BIOTTS  OF  WIDOWS  OP 
P,LIC£  OFFICER*  WEO  *>ISD 

Dtar  Mr.  HcOratht 

This  will  acknowledge  receipt  of  jour  lattar 
of  raoant  data  In  connection  with  ay  opinion  No*  721. 
dated  July  23,  195?*   in  ralation  to  pension  rights 
of  cortain  widows  of  pollea  officers  who  dlad  bafora 
November  2,  19fc9. 

Pursuant  to  your  request,   I  aa  happy  to  anoloaa 
horawith  to  you  a  copy  of  my  lottsr  ot  September  o, 
1953  addressed  to  Mr.  oeorge  V.  Curtis,   in  response 
to  his  lattar  of  August  17,  1953,  on  this  s  xbjaet  aattar. 

In  view  of  tha  faot  that  s  now  and  additional 
pension  right  is  proposad  to  ha  grantad  in  tha  aattar 
undar  discussion  bsfora  your  coaalttee,  it  can  only  ba 
aoaoaplishad  through  a  charter  amendment. 

Trusting  this  answars  your  Inquiry,    T  sa 

Very  truly  yours. 


DIOH  R.  fiCLH, 
Ml)  City  Attorney. 


cc  Mr0   Curtis 
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OPINION  NO.  722 

August  S,    19 53 

SUBJECT:   LEGALITY  OF  PROPOSED  AMENDMENT  AND 
MODIFICATION  OF  MARITIME  MUSEUM 
ASSOCIATION  AGREEMENT. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  as  to  whether  the  Recreation  and  Park  Commission  can  amend 
its  agreement  with  the  San  Francisco  Maritime  Museum  Ass'ne,  Inc. 
so  as  to  permit  the  Museum  Ass'n.  to  contract  with  Barney  Gould 
and  associates  for  the  operation  of  a  showboat  at  Aquatic  Park. 

With  your  request  you  forwarded  for  my  examination  a  copy  of 
the  Articles  of  Incorporation  of  the  San  Francisco  Maritime  Musuem 
Ass'n.,  Inc.,  a  copy  of  its  by-laws,  a  copy  of  the  existing  agree- 
ment between  the  Recreation  and  Park  Commission  and  the  San  Fran- 
cisco Maritime  Museum  Ass'n.,  Inc.,  and  a  copy  of  the  proposed 
modification  of  this  existing  agreement. 

The  present  agreement  with  the  Maritime  Museum  Ass'n.,  Inc. 
leases  to  it  certain  areas  of  the  Aquatic  Park  Building  and  cer- 
tain adjacent  land  areas  at  a  rental  of  $1.00  per  year,  for  a 
"maritime  museum,"  which  will  contribute  to  the  cultural  and  his- 
torical knowledge  of  the  citizens  of  San  Francisco,  and  in 
particular  to  the  role  the  San  Francisco  Bay  Area  played  in  the 
development  of  maritime  commerce;  and,  it  is  provided  in  the  agree- 
ment that  no  fee  shall  be  charged  at  any  time  for  admission  to  any 
part  of  the  leased  areas. 

The  proposed  modification  of  the  agreement  indicates  that  the 
showboat  as  is  here  involved  is  a  river  boat,  owned  and  operated 
by  Barney  Gould  and  associates,  a  portion  of  which  river  boat  is 
proposed  to  be  used  for  exhibition  purposes,  a  portion  for  a 
restaurant,  and  another  portion  for  a  cafe-theatre.   And  in  connec- 
cion  with  the  right  and  privilege  of  operating  a  restaurant  there- 
in, it  is  proposed  that  with  it  shall  be  included  the  right  to  sell 
food,  drink,  conf ectionaries,  cigars,  cigarettes,  tobacco  in  all 
forms,  arts  and  curios,  and  beverages  including  beverages  dispens- 
ed at  cocktail  lounges,  etc.   The  proposed  modification  of  agree- 
ment then  sets  forth  the  period  of  its  existence,  that  is,  three 
(3)  years,  and  the  percentage   of  gross  sales  from  the  restaurant, 
cocktail  lounge  and  all  the  facilities  that  shall  be  paid  as  a 
rental  for  such  use  and  occupation. 

An  examination  of  the  Articles  of  Incorporation  of  t he  San 
Francisco  Maritime  Museum  Ass'n.,  Inc.,  as  submitted,  reveals  that 
this  corporation  is  organized  as  an  educational  institution,  and 
not  for  profit,  and  whose  main  purpose  is  to  operate  a  historical 
museum  in  San  Francisco  particularly  in  maritime,  transportation, 
and  other  historical  phases  of  San  Francisco's  early  development. 
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Tho  corporation  has  power  to  buy,  sell,  acquire  and  display 
articles  of  transportation  and  historical  interest,  as  well  as  to 
borrow  exhibits  and  make  loans  of  its  exhibits  as  it  may  see  fit. 
It  is  further  authorized  to  lease  or  otherwise  acquire  either  by 
gifts,  grant,  rental  or  otherwise,  such  lands,  buildings,  sea 
frontage,  and  other  properties  and  accessories,  as  will  be 
necessary  to  properly  exhibit  its  collection  of  exhibits;  to 
charge  admission  fees  or  dues,  if  it  so  desires;  and  to  exercise 
all  other  necessar3T  powers  to  carry  out  its  work  as  a  museum  for 
the  education,  recreation,  entertainment  and  advancement  of 
knowledge  to  those  who  shall  use  its  facilities. 

OPINION 

It  is  evident  from  the  above  recitation  of  the  data  submitted 
that  the  San  Francisco  Maritime  Museum  Ass'n.,  Inc.  is  a  non- 
profit corporation  organized  and  existing  for  the  purpose  of  oper- 
ating a  historical  museum  in  San  Francisco  and  exhibiting  its  ex- 
hibits therein  (i.e.,  exhibits  which  it  either  owns  or  has  borrow- 
ed from  others),  f or t he  education,  recreation,  entertainment  and 
advancement  of  knowledge  of  those  who  shall  make  use  of  its 
facilities;  and  it  has  the  right  to  charge  admission  fees  or  mem- 
bership dues,  if  it  so  desires. 

The  proposed  modification  of  agreement,  under  which  the  San 
Francisco  Maritime  Museum  Ass'n.,  Inc.  would  be  authorized  to  dock 
a  river  boat,  owned  and  operated  by  Barney  Gould  end  associates, 
at  Aquatic  Park  and  to  erect  or  permit  the  erection  in  part  thereon 
of  a  restaurant  or  cafe-theatre  would  appear  to  be  in  excess  of  the 
corporation's  authority.   Tho  corporation  is  authorized  to  operate 
a  historical  museum  -  not  a  restaurant  or  cafe-theatre.   It  is 
authorized  to  charge  an  admission  fee  (to  the  historical  museum), 
not  an  admission  fee  to  a  cafe-theatre,  or  to  engage  in  the 
operation  of  a  restaurant  or  cafe-theatre. 

Even  assuming  the  authority  of  the  Maritime  Museum  to  enter 
into  such  a  proposed  agreement,  has  the  Recreation  and  Park  Com- 
mission the  authority  to  execute  such  an  agreement  as  is  proposed 
by  the  modification  herein  involved?   In  this  connection  it  should 
be  rememberod  that  the  proposed  modification  of  agreement  would 
allow  the  present  lessee,  San  Francisco  Maritime  Museum  Ass'n., 
Inc.  to  negotiate  with  Barney  Gould  and  his  associates  for  the 
docking  of  a  river  boat  at  Aquatic  Park  and  the  operation  thereon, 
in  part,  of  a  restaurant  and  cafe-theatre.   Section  I4.2  of  the 
charter  outlines  the  powers  and  authority  of  tho  Recreation  and 
Park  Commission  as  follows: 

"The  recreation  and  park  commission  shall  have  the 
complete  and  exclusive  control,  management  and  direction 


Opinion  No.  722 
August  5,  1953 
Page  3 

"of  the  parks,  playgrounds,  recreation  centers  and 
all  other  recreation  facilities,  squares,  avenues 
and  grounds  which  are  in  charge  of  either  of  said 
commissions  on  the  effective  date  hereof,  or  are 
thereafter  placed  in  the  charge  of  this  commission, 
including  exclusive  power  to  erect  and  to  superin- 
tend the  erection  of  buildings  and  structures  thereon, 
and  to  construct  new  parks,  squares,  playgrounds  and 
recreation  centers,  except  as  in  this  charter  other- 
wise provided. 


"The  commission  shall  not  lease  any  part  of  the 
lands  under  its  control  nor  permit  the  buildings  or 
maintenance  or  use  of  any  structure  on  any  parkp 
square,  avenue  or  ground,  except  for  recreation  pur- 
poses, and  each  letting  or  permit  shall  be  subject  to 
approval  of  the  board  of  supervisors  by  ordinance  #  *-." 

It  is  to  be  noted  that  the  Recreation  and  Park  Commission 
has  the  complete  and  exclusive  control  of  the  management  and  direc- 
tion of  parks,  playgrounds,  recreation  centers,  and  all  other 
recreational  facilities,  etc.   This  control  and  management  of 
recreation  and  park  property  vested  in  the  commission  is  a  public 
trust  under  which  the  commission  acts  as  trustee  of  the  property 
for  the  purpose  of  administering  it  for  the  benefit  of  the  public 
generally,  and  for  their  enjoyment  and  recreation.   The  granting 
of  this  public  trust  to  the  commission  imposes  upon  it  a  corres- 
ponding public  duty  and  responsibility.   Official  dominion  and 
discretion  may  not  be  surrendered,  nor  public  functions  delegated 
in  whole  or  in  part  to  another  person  or  corporation  who  is  not 
answerable  to  the  people. 

I  have  heretofore  had  occasion  to  advise  the  Park  Commission 
on  this  general  subject  matter  in  my  opinion  No.  90,  dated  Decem- 
ber 11+ ,  191+9,  wherein  I  held  that  the  Park  Commission  could  not 
delegate  away  its  exclusive  control  and  management  over  park  pro- 
perty.  This  same  prohibition  would  apply  here  where  the  proposed 
modification  agreement  would  attempt  to  allow  the  present  lessee, 
i.e.,  the  San  Francisco  Maritime  Museum  Ass'n.,  Inc.  to  contract 
with  Barney  Gould  and  associates  to  operate  a  restaurant  and 
cafe-theatre  on  a  river  boat  at  Aquatic  Park.   Any  such  attempted 
modification  of  agreement  would  be  an  unlawful  delegation  of  power 
and  authority  (to  the  San  Francisco  Maritime  Museum  Ass'n,,  Inc.) 
that  is  completely  and  exclusively  vested  in  the  Recreation  and 
Park  Commission.   This  statement  is  made,  at  this  time,  without 
attempting  to  pass  upon  the  legality  of  any  such  agreement,  if  it 
were  proposed  to  be  executed  directly  between  the  Recreation  and 
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Park  Commission  and  Barney  Gould  and  associates. 

For  the  reasons  heretofore  given,  you  are  therefore  advised 
that  the  Recreation  and  Park  Commission  cannot  amend  its  present 
agreement  with  the  San  Francisco  Maritime  Museum  Ass'n.,  Inc.  as 
proposed  in  your  present  request  for  opinion. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 


TO:   RECREATION  AND  PARK  COMMISSION 

Attention:  Edward  A.  McDevitt,  Secretary 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17>  California 


NSW 


OPINION  NO.  723 
August  8,  1953 

SUBJECT:   RECLASSIFICATION  OP  FIRST  RESIDENTIAL  PROPERTY 
REQUIRED  BEFORE  ISSUANCE  OF  PERMIT  FOR  CON- 
STRUCTION OF  TWO  FAMILY  DWELLING  ON  PROPERTY 
NOW  PARTLY  FIRST  AND  PARTLY  SECOND  RESIDENTIAL 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  owner  of  a  parcel  of  land  wishes  to  erect  thereon 
a  two-family  dwelling.  The  front  portion  of  the  lot 
is  in  a  Second  Residential  District,  but  the  rear  end  has 
been  extended,  by  a  transfer  of  ownership,  twenty-five  feet 
into  a  First  Residential  District.   The  proposed  structure 
would  extend  ten  feet  into  this  rear  portion. 

"The  owner  was  advised  that  a  reclassification  of  the  rear 
portion  to  Second  Residential  would  be  necessary  before  a 
permit  for  a  two-family  dwelling  standing  partially  thereon 
could  be  approved. 

"Will  you  kindly  advise  us  at  your  earliest  convenience 
whether  this  interpretation  of  the  ordinance  was  correct." 

OPINION 

Your  request  establishes  that  the  proposed  two-family  dwelling 
will  occupy  a  lot,  a  part  of  which  is  located  in  a  first  residential 
district  and  the  other  part  of  which  is  located  in  a  second  residen- 
tial district.   The  problem,  obviously,  is  that  of  a  lot  divided  by 
zone  lines,  and  it  is  on  these  factual  premises  that  this  opinion  is 
rendered. 

Section  100,  Article  k>   Chapter  II,  Part  II,  of  the  San  Fran- 
cisco Municipal  Code  provides: 

"SEC.  100.  Building  Permits.   Building  permits  for  the 
erection  or  alteration  of  any  building  or  structure, 
shall  be  issued  by  the  Central  Permit  Bureau  only  after 
approval  by  the  Bureau  of  Building  Inspection,  the  Division 
of  Fire  Prevention  and  Investigation  and  the  City  Planning 
Commission  and  shall  not  be  issued  contrary  to  the  provisions 
of  Sections  1  to  Ik,    inclusive,  of  Article  1  ...  of  this 
Chapter. "    (underscoring  added) 

Sections  1  to  ll\.,   mentioned  in  Section  100,  are  the  general 
zoning  regulations  of  the  City  and  County  of  San  Francisco.   Section 
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11  provides: 


"SEC.  11.   Unlawful  Use--Certif icate  of  Occupancy.   It 
shall  be  unlawful  to  use  or  permit  the  use  of  any  build- 
ing or  premises  except  as  exempted  hereinafter  in  this 
Section  or  part  thereof  hereafter  constructed,  erected, 
changed  or  converted  wholly  or  in  part  in  its  use  or 
structure  until  a  Certificate  of  Occupancy  to  the  effect 
that  the  building  or  premises  or  the  part  thereof  so 
constructed, erected,  changed  or  converted  and  the  proposed 
use  thereof  conform  to  the  provisions  of  Sections  1  to  lij., 
inclusive,  of  this  Article  .  .  .,  shall  have  been  issued 
by  the  Central  Permit  Bureau." 

Section  1(c)  defines  the  word  "building"  as  follows: 

"The  word  'building'  means  a  structure  for  the  support, 
shelter  or  enclosure  of  persons,  animals  or  chattels, 
and  when  separated  by  division  walls  of  masonry  from 
the  ground  up,  and  without  openings,  then  each  portion 
of  such  building  shall  be  deemed  a  separate  building." 

Prom  the  foregoing  section,  it  is  obvious  that  no  permit  can  be 
issued  legally  to  construct  a  building  which  in  whole  or  in  part 
violates  the  zoning  ordinances  and  regulations  of  the  City  and  County 
of  San  Francisco.   Any  permit  issued  in  violation  of  these  regula- 
tions is  invalid  and  confers  in  itself  no  right  or  privilege.   (See 
McQuillin,  Municipal  Corporations,  Vol.  9  pp.  512-5U;*  Sees.  26, 
217-218) 

I  have  not  found  any  Cal  ifornia  case  which  has  been  presented 
with  this  particular  problem.   However,  other  jurisdictions  have 
been  faced  with  this  factual  situation  and,  absent  an  applicable 
zoning  ordinance  which  specifically  or  impliedly  permits  a  zoning 
board  or  commission  the  power  of  "variance"  to  make  marginal  adjust- 
ments, they  have  generally  held  that  where  a  line  dividing  two  dif- 
ferent types  of  use  districts  or  zones  crosses  a  lot,  the  portion  of 
the  lot  in  the  lower  use  zone  can  be  used  for  the  lower  purpose,  but 
the  portion  of  the  lot  in  the  higher  use  zone  cannot  be  employed  for 
the  lower  purpose.   Se  McQuillin,  Municipal  Corporations,  Vol.  8, 
PP.  305-360,  §§25.175-25.180.   In  Kinder gan  v.  Board  of  Adjustment, 
59  A.  (2d)  857 >  858  (New  Jersey  191+8)  the  rule  was  stated  very  suc- 
cinctly  as  follows: 

"This  case  differs  from  the  usual  zoning  case  in  that  the 
land  upon  which  buildings  are  proposed  to  be  erected,  is 
within  two  zones;  one,  in  which  the  structures  may  be 
erected  and  the  other,  in  which  they  are  prohibited. 
Merely  because  part  of  the  land  is  in  one  zone  and  part 
in  another,  the  zones  being  contiguous  to  each  other,  is 
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"not  a  sufficient  reason  for  a  variance*  ..." 
(underscoring  added) 

See  also  Matter  of  Monument  Garage  Corporation  v.  Levy,  191+  N.E. 

8I4.8  (New  York  1935)  and  Abbadessa  v.  Board  of  Zoning  Appeals 

of  City  of  New  Haven,  %.   A.  (2d)  675  (Conn.  191+7)  to  same  effect. 

Nowhere  in  the  San  Francisco  Municipal  Code  or  City  Charter 
is  the  City  Planning  Commission  given  the  power  to  permit  a  viola- 
tion or  even  a  variance  of  the  zoning  laws.   That  it  was  not  intend- 
ed to  give  the  Commission  this  power  of  variance  is  substantiated 
by  the  fact  that  a  section  permitting  "variances"  by  the  Commission 
is  included  as  part  of  Section  99  of  Article  1+  of  Chapter  II,  Part 
II  of  the  San  Francisco  Municipal  Code,  which  governs  new  subdivis- 
ion lot  areas,  but  is  excluded  from  the  sections  controlling  the 
zoning  regulations  (Sections  1-lij.  of  Article  1,  Chapter  II,  Part  II 
of  the  San  Francisco  Municipal  Code).  If  it  was  intended  that  the 
Commission  have  the  power  of  variance  to  make  marginal  adjustments 
a  similar  variance  section  would  have  been  included  in  the  zoning 
regulations  to  so  provide. 

Since  the  City  Planning  Commission  has  no  authority  to  author- 
ize a  violation  of  or  a  variance  from  the  zoning  ordinances  and 
regulations,  the  only  recourse  open  to  the  lot  owner  is  to  petition 
for  a  reclassification  of  the  portion  of  his  lot  classified  as 
second  residential. 

Therefore,  it  is  my  opinion  that  you  were  entirely  correct  in 
your  conclusion  that  a  reclassification  of  the  rear  portion  of  the 
lot  in  question  will  be  necessary  before  a  permit  for  the  proposed 
two-family  dwelling  covering  both  portions  of  the  lot  may  be  issued. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
RS 


TO:   City  Planning  Commission 
100  Larkin  Street 
San  Francisco  2 
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SUBJECT:   LOYALTY  OATH,  EFFECT  OF  MINOR  CHANGE  IN 
WORDING  BY  CONSTITUTIONAL  AMENDMENT. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  opinion 
as  follows: 

REQUEST 

"Chapter  1250,  Statutes  of  1953 »  amends  the  Government 
Code  to  provide  that  all  public  officers  and  employees 
subscribe  to  the  Oath  of  Office  and  Loyalty  Oath  pre- 
scribed by  Section  3»  Article  20  of  the  Constitution, 
as  amended  at  last  November's  General  Election, 

"The  Government  Code  heretofore  has  provided  that  all 
officers  and  employees  subscribe  to  a  Loyalty  Oath. 

"The  only  difference  between  the  Loyalty  Oath  to  which 
all  officers  and  employees  of  the  City  and  County  have 
heretofore  subscribed  and  the  Oath  set  forth  in  Section 
3,  Article  20  of  the  Constitution  as  amended  is  in  the 
following  language: 

"The  Oath  heretofore  used  reads:  '...that  during  such 
time  as  I  am  a  member  or  employee  of  the 


I  will  not  advocate  nor  become  a  member'  etc. 

"That  provision  reads  now:  '...  that  during  such  time 

as  I  HOLD  THE  OFFICE ,  I  will  not  advocate 

nor  become'  etc. 

"'will  you  please  advise  me: 

ul.  Does  the  minor  change  in  wording  referred  to 
necessitate  having  all  officers  and  employees  of  the 
City  and  Counry  re-subscribe  to  the  Oath  as  amended? 

"2.  Should  the  printing  of  the  old  Oath  of  Allegiance 
be  changed  to  comply  with  the  new  wording,  effective 
September  9,  when  Chapter  1250  will  become  effective?" 
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Prior  to  November,  1952,  Article  XX,  Section  3,  of  the 
California  Constitution  set  forth  a  short  loyalty  oath,  which  was 
required  of  members  of  the  Legislature  and  certain  executive  and 
judicial  officers.  The  Levering  Act,  adopted  on  October  3»  1950* 
added  Sections  3100-3109  to  the  California  Government  Code,  and 
set  forth  a  more  comprehensive  loyalty  oath.   Under  the  provisions 
of  the  Levering  Act,  all  "public  employees",  which  included  all 
persons  employed  by  the  City  and  County  of  San  Francisco  (Section 
3101),  were  required  to  take  the  oath  set  forth  in  Section  3103» 
The  constitutionality  of  the  Levering  Act  was  upheld  in  Pockman 
v.  Leonard,  39  Cal.  (2d)  676  (1952). 

Last  year,  on  November  l±,  1952,  Article  XX,  Section  3»  was 
amended*  The  short  constitutional  oath  formerly  provided  for  therein 
was  replaced  almost  verbatim  by  the  oath  which  was  formerly  Section 
3103  of  the  Government  Code,  taken  in  1950  by  all  officers  and  em- 
ployees of  the  City  and  County  of  San  Francisco.   In  addition,  the 
scope  of  Section  3  was  enlarged  to  require  that  the  oath  therein 
specified  be  taken  not  only  by  members  of  the  legislature  and  exec- 
utive and  judicial  officers,  but  by  all  public  officers  and  employees, 
specifically  including  those  at  city  and  county  level.   Consistently, 
Section  3103  of  the  Government  Code  was  amended  to  provide  that  the 
"oath  or  affirmation  required  by  this  chapter  is  the  oath  or  affirm- 
ation set  forth  in  Section  3  of  Article  XX  of  the  Constitution  of 
California."   Chap.  1250,  stats.  1953*   At  the  same  time,  Sections 
1360  and  18150  of  the  Government  Code,  which  also  provided  for 
loyalty  oaths  by  certain  public  officers  and  state  employees,  were 
also  amended  by  Chap.  1250»  Stats.  1953   to  provide  that  the  oath 
to  be  given  was  the  oath- ^et  forth  in   Section  3>  Article  XX  of 
the  Constitution  of  California."    It  is  obvious  that  these  con- 
stitutional and  statutory  changes  were  intended  to  provide  one 
loyalty  oath  for  all  public  employees  and  officers  and  to  eliminate 
the  conflict  created  by  the  various  oath  sections,  which  resulted 
in  extended  litigation  from  1950-1952.   See  Pockman  v«  Leonard, 
39  Cal.  (2d)  676  (1952);  Hirschman  v.  County  of  Los  Angeles, 
39  Cal.  (2d)  698  (1952);  Tolman  v.  Under  hill,  39  Cal."(2'dT~708 
( 1952 ) ;  Bowen  v.  County  of  Lp"s_  Angel esT  39  Cal .  (2d)  714  (1952 ) ; 
Fraser  v.  Regents"  of  University  of  California,  39  Cal.  (2d)  717 
TT9327;      " 

The  result  ox'  these  changes  is  that  the  oath  now  required 
to  be  taken  by  public  employees  and  officers  employed  at  the  various 
levels  of  government  is  the  oath  set  forth  in  Section  3>  Article  XX 
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of  the  Constitution,  This  oath,  as  a  result  of  the  1952  amendment, 
is  substantially  the  oath  formerly  required  by  Section  3103  of  the 
Government  Code,  which  oath  has  already  been  taken  by  all  employees 
and  officers  of  the  City  and  County  of  San  Francisco.   The  only 
difference  in  language  between  the  new  constitutional  oath  and  the 
old  Section  3103  oath  is  the  minor  one  set  forth  in  your  request. 

The  Section  3103  oath  read  as  follows: 

",,,and  that  during  such  time  as  I  am  a  member  or 

employee  of  the 

™     name  of  public  agency 
I  will  not  advocate  nor  become  a  member  of  any  party 
or  organization,  political  or  otherwise,  that  advocates 
the  overthrow  of  the  government  of  the  United  States 
or  of  the  State  of  California  by  force  or  violence  or 
other  unlawful  means," 

The  Section  3,  Article  XX,  Constitutional  oath  now  reads: 

",,,  and  that  during  such  time  as  I  hold  the  office 

of I  will  not  advocate  nor 

Cname  of  office) 
become  a  member  of  any  party  or  organization,  polit- 
ical or  otherwise  ,  that  advocates  the  overthrow  of 
the  Government  of  the  United  States  or  of  the  State 
of  California  by  force  or  violence  or  other  unlawful 
means,  "" 


ti 


The  changes  in  the  language  are  underscored  for  illustra- 
tive purposes. 

At  the  time  the  changes  were  made,  thousands  of  public 
employees  and  officers,  at  various  levels  of  government,  had  taken 
the  oath  required  by  Section  3103 •   It  cannot  be  assumed  that  it 
was  intended  by  this  minor  and  obviously  immaterial  change  of 
language  that  these  individuals  be  required  to  re-take  the  nath  in 
its  present  form,  a  useless  act  which  would  cause  great  inconvenience 
and  serve  no  useful  purpose.  The  law  does  not  require  useless  acts, 
and  the  interpretation  of  these  immaterial  changes  to  require  a  re- 
subscription  by  public  employees  would  require  the  performance  of  a 
useless  act  at  great  public  inconvenience  and  expense. 

An  examination  of  the  two  oaths  concerned  reveals  that  the 
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person  subscribing  to  the  new  constitutional  oath  affirms  or  swears 
to  the  same  matters  as  he  would  by  taking  the  Section  3103  oath, 
and  subjects  himself  to  the  same  penalties.   In  both  oaths  the 
afiiant:   (1)  pledges  loyalty  to  the  state  and  federal  Constitu- 
tions; (2)  promises  or  pledges  faithful  performance  of  duty; 
(3)   swears  that  he  does  not  advocate  or  belong  to  any  organization 
that  advocates  the  overthrow  of  the  government  by  force,  violence 
or  other  unlawful  means;  (1|.)   swears  that  within  five  years  immed- 
iately preceding  the  taking  of  the  oath  he  has  not  been  a  member 
of  any  such  organization  except  there  listed  in  the  provided  space; 
and  (5>)   svrears  that  while  in  the  public  service  he  will  not  ad- 
vocate or  become  a  member  of  any  organization  that  advocates  such 
doctrines.  And  in  both  cases,  a  breach  of  any  of  these  pledges 
would  subject  the  affiant  to  identical  penalties.  The  two  oaths 
accomplish  the  same  purpose.  The  only  difference  between  the  two 
is  a  very  immaterial  difference  in  language  which  has  no  practical 
or  legal  significance. 

In  39  Am.  Jur.  l;98t  Oath  and  Affirmation,  §13t  the  gener  al 
rule  is  stated  as  follows? 

"Statutes  prescribing  the  form  of  an  oath  are  not 
intended  to  prescribe  an  inflexible  iron  formula, 
admitting  of  no  deviation  in  words,  but  intended 
rather  to  direct  and  point  out  the  essential  matters 
to  be  embraced  in  an  oath,  and  while  it  is  the  duty 
of  the  officers  to  follow  the  forms  prescribed  by 
law,  and  they  should  always  do  so,  mere  formalities 
are  not,  in  cases  of  this  kind,  essential  to  the 
validity  of  the  act,  and  if  there  is  a  substantial 
compliance  with  the  statute  the  oath  is  obligatory 
and  binding «" 

Therefore,  in  answer  to  your  Question  1,  it  is  my  opinion 
that  the  minor  change  in  wording  does  not  necessitate  that  all 
officers  and  employees  of  the  city  and  county  re-subscribe  to  the 
Oath  as  amended. 

However,  in  answer  to  Question  2,  it  is  my  suggestion  and 
recommendation  that,  for  future  use,  in  order  to  avoid  the 
possibility  of  any  difriculty,  the  oath  be  changed  to  comply 
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with  the  new  wording,  and  that  it  be  administered  in  the  iden- 
tical language  of  Section  3>  Article  XX  of  the  Constitution, 
as  amended. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


RS 


To:   Thomas  A.  Brooks 

Chief  Administrative  Officer 


OPINION  NO.  725 

September  11,  1953 

SUBJECT:   MUNICIPAL  RAILWAY  SCHEDULE  OP  PARES  FOR 
SPECIAL  SHOPPERS'  ROUTE;  REQUIRED  VOTE 
ON  ADOPTION  BY  BOARD  OF  SUPERVISORS  UNDER 
SECTION  130  OF  THE  CHARTER. 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  Board  of  Supervisors  had  for  consideration  at  its  meeting 
on  Monday,  August  21;,  1953,  the  following: 

"Pile  No.  91i;5-2.   'Making  a  finding  concerning  financial  ef- 
fect of  proposed  amendment  to  the  Municipal 
Railway  Schedule  of  Pares  to  provide  for  a 
Five- cent  Special  Shooper's  fare  in  the 
downtown  area  of  San  Francisco. ' 

"Pile  No.  91i4.5-3«   'Approving  amendment  to  the  Municipal  Rail- 
way Schedule  of  Pares  to  provide  for  a  Five- 
cent  Special  Shopper's  Fare  in  the  downtown 
area  of  San  Francisco.' 

"Considerable  discussion  was  had  in  the  consideration  of  those 
measures,  with  the  details  of  which,  your  deputy,  Mr.  Thomas 
Blanchard,  is  familiar.   Differences  in  viewpoint  were  manifes- 
ted concerning  the  necessity  for  adoption  of  File  No.  91145-2, 
making  a  finding,  and,  in  connection  with  Pile  No.  911+5-3  • 
approving  amendment  to  the  schedule  of  fares,  the  vote  necessary 
for  its  adoption. 

"Mr.  Blanchard  held  that,  under  the  particular  circumstances  in- 
volved, it  was  not  necessary  that  the  Board  make  a  finding  con- 
cerning the  financial  effect  of  the  proposed  amendment  to  the 
schedule  of  fares,  and  that  the  resolution  approving  the  amend- 
ment to  the  Municipal  Railway  Schedule  of  Fares,  to  provide  a 
five-cent  special  shopper's  fare,  could  only  be  refused  adoption 
by  eight  votes. 

"By  request  of  Supervisor  Halley,  will  you  please  supply  a  writ- 
ten opinion,  prior  to  the  meeting  of  the  Board  on  Monday, 
August  31,  1953,  pertinent  to  those  issues,  as  herein  indicated, 
upon  which  Mr.  Blanchard  ruled  at  the  meeting  of  August  21;,  1953- 

"Your  compliance  with  Supervisor  Halley 's  request  will  be 
appreciated. " 
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The  proceedings  had  before  your  board  on  Monday,  August 
2L\.th,    In  connection  with  your  adoption  of  the  rate  proposal  of 
the  Public  Utilities  Commission  for  the  "shoppers'  special,"  as 
outlined  in  your  letter,  were  legal  and  proper. 

Section  139  of  the  Charter  in  its  provisions  pertinent  to 
this  problem  roads  as  follows: 

"Rates  for  each  utility  shall  be  so  fixed  that  the 
revenue  therefrom  shall  be  sufficient  to  pay,  for  at 
least  the  succeeding  fiscal  year,  all  expenses  of 
every  kind  and  nature  incident  to  the  operation  and 
maintenance  of  said  utility,  together  with  the  interest 
and  sinking  fund  for  any  bonds  issued  for  the  acquisi- 
tion, construction  or  extension  of  said  utility;  pro- 
vided that,  should  the  commission  propose  a  schedule  of 
rates,  charges  or  fares  for  said  utility  vhich  shall  not 
produce  such  revenue,  it  may  do  so  with  the  approval  of 
the  board  of  supervisors,  by  a  two-thirds  vote  and  it 
shall  thereupon  be  incumbent  to  provide  by  tax  levy  for 
the  additional  amount  necessary  to  meet  such  deficit. 
All  other  changes  in  rates,  charges  or  fares  as  proposed 
by  the  commission  shall  be  submitted  by  the  commission 
to  the  board  of  supervisors  for  approval,  and,  except  as 
in  this  section  otherwise  provided,  it  shall  require  a 
two-thirds  vote  of  the  board  of  supervisors  to  reject  the 
rate  changes  as  proposed  by  the  commission,  and  if  so 
rejected,  such  proposed  changes  in  schedules  of  rates, 
charges  or  fares  shall  be  returned  to  the  commission  for 
revision.   If  the  supervisors  shall  fail  to  act  on  any 
such  proposed  schedule  within  thirty  days,  the  schedule 
shall  thereupon  become  effective." 

You  will  note  that  under  the  first  sentence  of  the  paragraph 
just  quoted,  when  the  commission  proposed  a  schedule  of  rates, 
charges  or  fares  for  a  utility  which  will  not  produce  revenue 
sufficient  to  pay  for  at  least  the  succeeding  fiscal  year  all 
expenses  of  every  kind  and  nature  incident  to  the  operation  and 
maintenance  of  such  utility  that  the  Board  of  Supervisors 
may  approve  the  proposed  schedule  by  a  two-thirds  vote  of  its 
membership  and  that  it  shall  thereupon  be  incumbent  to  provide 


OPINION  NO.  725 
September  11,  1953 
Page  3 


by  a  tax  levy  for  the  additional  amount  necessary  to  meet 
such  deficit.   Thus  the  requirement  of  a  two-thirds  vote 
for  approval  only  comes  into  operation  when  the  proposed 
schedule  would  create  a  deficit  budget  for  a  succeeding  fiscal 
year  and  only  at  a  time  when  it  is  incumbent  upon  the  super- 
visors to  levy  a  tax  to  furnish  additional  funds  necessary 
to  meet  such  deficit.    The  sentence  just  discussed  and  the 
vote  specified  therein  has  no  application  when,  as  was  the 
situation  on  Monday,  August  2l\.th,    the  only  problem  before  you 
concerned  the  effect  of  a  proposed  change  in  rate  on  the 
budget  of  the  utility  for  the  balance  of  the  current  year. 
In  such  case  the  vote  is  governed  by  the  second  and  third 
sentences  of  the  paragraph  of  Section  130  quoted,  which  re- 
quires a  two-thirds  vote  of  your  membership  for  rejection. 
Such  was  the  holding  of  the  Supreme  Court  of  the  State  of 
California  which  squarely  decided  the  point  in  the  case  of 

Hurst  vs.  City  and  County  of 
San  Francisco, 
33  Cal.  2d  298. 

In  that  case  the  contention  was  made  that  the  portion  of 
Section  130  requiring  a  two-thirds  vote  of  approval  is 
operative  only  when  it  is  necessary  for  the  Board  of 
Supervisors  to  levy  a  tax  to  make  up  a  deficit  resulting 
from  a  rate  schedule  insufficient  to  earn  an  amount  equal  to 
the  operating  expenses.   The  Court  sustained  this  contention, 
pointing  out  that  it  was  the  only  reasonable  interpretation 
of  Section  13^>  and  then  proceeded  to  construe  the  section 
as  follows: 
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"It  is  true  that  section  130  calls  for  a  rate 
sufficient  to  meet  the  operating  expenses  for  the 
succeeding  fiscal  year  but  the  part  to  be  played 
by  the  board  of  supervisors  relates  to  a  situation 
where  taxes  must  be  levied  to  make  up  a  deficit. 
It  is  clear  from  section  130  that  the  primary  duty 
and  right  to  fix  rates  rests  with  the  commission 
rather  than  the  board.   It  is  only  in  the  specific 
instance  mentioned  in  the  italicized  portion  of 
section  130,  and  when  the  board  acts  by  a  two-thirds 
majority  to  reject  the  commission's  proposed  rate, 
that  the  board  is  concerned  with  the  fares.  Unless 
the  primary  power  of  the  commission  is  to  be 
unequivocally  curtailed,  the  language  of  the  section 
(130)  must  be  construed  to  uphold  it.  The  italicized 
portion  of  section  130  is  in  the  form  of  a  proviso, 
that  is,  an  exception,  and  for  that  reason  should  not 
be  construed  to  limit  the  general  power  except  to  the 
extent  that  it  clearly  does  so.   (See,  McAlplne  v. 
Baumgartner,  10  Cal.  2d  ij.09  l7k   P»  2d  753/.)  Examining 
particularly  the  language  of  the  proviso,  it  should 
be  noted  that  a  rate  schedule  which  is  insufficient  to 
defray  operation  costs  may  be  proper  if  the  board  ap- 
proves it  by  the  required  vote,  but  it  does  not  stop 
there.  It  goes  on  to  say,  ' and  it  shall  be  incumbent' 
to  provide  a  tax  levy  to  meet  the  deficit.  In  other 
words  the  approval  of  the  board  by  a  two-thirds  vote 
of  a  fare  schedule  fixed  by  the  commission  is  necessary 
only  when  the  result  would  be  a  deficit  which  must  be 
met  by  a  tax  levy.  The  tax  levy  is  obligatory -mandatory, 
thus  there  would  be  no  occasion  for  an  approval  by  a 
two-thirds  vote  of  the  board  unless  there  would  also  be 
a  deficit  and  a  tax  levy  would  be  indispensable.  The 
taxpayer  is  thus  assured  of  adequate  protection 
against  being  required  to  pay  taxes  to  support  the 
utility  by  the  requirement  of  a  two-thirds  vote  of 
the  board  of  supervisors.   The  same  principle  is  de- 
clared in  section  Ji\.   of  the  charter  reading:  'In  the 
event  the  public  utilities  commission  and  the  mayor 
shall  propose  a  budget  for  any  utility  which  will 
exceed  the  estimated  revenue  of  such  utility,  it  shall 
require  a  vote  of  two- thirds  of  all  members  of  the 
board  of  supervisors  to  approve  such  budget  estimate 
and  to  appropriate  the  funds  necessary  to  provide  for 
the  deficiency.'   /Emphasis  throughout  by  the  Court/ 

"There  can  be  no  doubt  that  the  reference  to  the 
1  succeeding  fiscal  year'  in  section  130  for  which  a 
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fare  shall  be  fixed  at  least  equal  to  the  operating 
expenses,  means  the  next  complete  fiscal  year  after 
the  date  the  schedule  is  fixed  rather  than  the  rest 
of  the  fiscal  year  in  which  the  rate  is  established. 
'Succeeding'  means  '  f  ollow/injg/  another  thing  in  or- 
der1  (Webster1 s  New  International  Dictionary, 
p. 2517) •  If  only  the  balance  of  the  fiscal  year 
were  intended  there  would  be  no  occasion  for  the 
use  of  the  word  • succeeding'  inasmuch  as  it  is  not 
to  be  supposed  the  purpose  of  having  fares  to  raise 
sufficient  revenues  was  for  conditions  that  occurred 
in  the  past.   The  reference  is  to  the  future,  giving 
opportunity  for  budget  making  and  any  necessary  tax 
levies.  The  succeeding  fiscal  year  mentioned  is  a 
whole  fiscal  year  not  a  part  of  one.  The  fear  that 
the  board  of  supervisors  will  not  be  in  a  position 
to  protect  the  taxpayers  in  such  cases  as  where  the 
commission  might  fix  a  schedule  to  go  into  effect 
the  day  after  the  commencement  of  a  fiscal  year  is 
not  well  founded.  The  board  may  always  reject  the 
proposed  schedule  under  the  last  portion  of  section 
130. 

"It  follows,  therefore,  that  the  italicized  por- 
tion of  section  130  (supra)  is  not  applicable  to  the 
new  schedule  adopted  by  the  commission.  The  last 
part  of  the  section  is  pertinent.  There  being  no 
rejection  of  the  schedule  by  a  two -thirds  majority 
of  the  board  within  the  time  therein  required,  or 
at  all,  it  is  the  plain  duty  of  respondents  to  put 
into  effect  such  schedule." 

Adverting  to  the  proceedings  before  you  Monday,  August  2lj.th,  I 
note  that  the  Public  Utilities  Commission  proposed  a  fare  of  5  cents 
for  the  shoppers'  special  bus  service  over  a  route  designated  on  a 
map  submitted  to  you  with  the  Commission' s  proposal.  It  is  clear 
that  the  proposed  operation  was  experimental  and  was  intended  to  be 
in  operation  for  a  trial  period  of  sixty  days  within  the  current  fis- 
cal year.   In  view  of  the  experimental  nature  of  the  operation  the 
Public  Utilities  Commission  contended  that  it  was  unable  to  render 
any  reasonably  accurate  estimate  of  the  effect  of  such  operation  on 
the  budget  of  the  railway  for  the  balance  of  the  current  fiscal,  year. 
There  was  no  question  of  the  effect  of  the  operation  on  the  next 
succeeding  fiscal  year  starting  July  1st,  19$k   and  no  question  of  a 
tax  levy  as  the  tax  levy  for  the  current  fiscal  year  had  already  been 
fixed  by  the  budget  and  appropriation  ordinance.  Under  such  circum- 
stances the  only  provision  of  Section  130  of  the  Charter  that  wr? 
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involved  was  the  one  providing  that  you  could  reject  the  rate 
change  by  a  two-thirds  vote  but  that  if  you  failed  to  act  within  30 
days  the  proposed  rate  should  thereupon  become  effective. 

Tui  tng  to  the  question  of  compliance  with  Ordinance  No.  73&h 
(Series  of  1939),  which  requires  a  finding  by  the  Board  of  Super- 
visors as  to  the  financial  effect  of  a  new  rate,  based  upon  a  report 
from  the  Public  Utilities  Commission,  I  express  the  following  views: 

In  view  of  the  foregoing  it  was  impossible  for  you  to  make 
the  formal  finding  by  resolution  regarding  the  effect  of  the  proposed 
rate  change  on  the  budget  of  the  utility,  provided  for  in  Ordinance 
No.  7384,  unless  you  wished  to  indulge  in  a  spurious  finding  based 
on  pure  speculation.  This  being  so,  it  was  proper  for  you  to  dis- 
pense with  the  formal  finding  by  resolution  in  the  particular  case 
which  presented  a  situation  not  within  the  purview  of  Ordinance  No. 
7381^.  However,  you  are  cautioned  that  at  the  present  time  I  can  con- 
ceive of  no  other  situation  that  would  warrant  you  dispensing  with 
the  procedural  formalities  provided  for  in  the  ordinance.  The  Public 
Utilities  Commission  should  furnish  you  with  the  facts  and  data  re- 
garding the  effect  of  a  proposed  rate  on  its  budget  when  it  is  pos- 
sible to  do  so,  and  you  should  make  the  finding  required  by  the 
ordinance  based  on  such  facts  and  data. 

Under  the  unique  situation  that  confronted  you  on  Monday, 
August  2i+th,  you  acted  properly  and  legally  and  the  5-cent  fare  for 
the  shoppers'  special  has  been  validly  adopted. 

Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 


To: 


Board  of  Supervisors 
235  City  Hall 
San  Francisco  2. 

Attention: 
John  R .  McGrath 
Clerk. 


ADT 


OPINION  NO.  726 
September  15,  1953. 


SUBJECT:   MAY  BEQUESTS  UNDER  SHARP  ESTATE 
BE  USED  TO  PURCHASE  52  ACRES 
ADJOINING  SHARP  PARK  RIFLE  RANGE? 


Dear  Sir; 

This  will  acknowledge  receipt  of  your  request  for  an  opin- 
ion as  follows: 

REQUEST 

"The  Recreation  and  Park  Commission  at  its  meeting 
of  June  25  approved  the  purchase  of  approximately  52 
acres  adjoining  the  Sharp  Park  Rifle  Range  if  the  Sharp 
bequest  legally  can  be  used  for  this  purpose.  The 
Director  of  Property  estimates  the  value  of  the  52  acres 
at  ^12,000. 

"Will  you  please  advise  whether  the  Sharp  bequest 
can  be  used  for  the  purchase  of  this  additional  property. 
The  property  will  be  used  to  provide  an  extension  of  the 
Rifle  Range  as  needed,  as  well  as  provide  a  desirable 
area  for  picnicking,  archery  and  any  other  activities." 

OPINION 

The  Sharp  bequest,  which  is  also  known  as  the  "Spreckels- 
Murphy  Special  Deposit",  was  a  gift  to  City  and  County  of  San  Fran- 
cisco of  real  property  and  funds  originally  part  of  the  estate  of 
Honora  Sharp.  The  bequest  was  the  subject  of  extended  litigation. 
See  Estate  of  Sharp,  10  Cal.  App.  (1909);  O'Donnell  v.  Murphy, 
17  Cal.  App.  625  (1911) ;  In  re  Sharp,  17  Cal.  App.  63i;  (1911)7 

By  virtue  of  the  document  usually  referred  to  as  the 
"Declaration  of  Intention  to  Terminate  Trust",  executed  by  Adolph  B. 
Spreckels  and  Samuel  G.  Murphy  on  April  21,  1915,  certain  real  estate 
located  in  San  Mateo  County  and  a  sum  of  money,  both  of  which  had 
been  received  by  Spreckels  and  Murphy  from  the  estate  of  Mrs.  Sharp, 
were  donated  to  the  City  and  County  of  San  Francisco.  The  pertinent 
provision  of  said  document  provided: 

"...  the  undersigned  Adolph  B.  Spreckels 
and  Samuel  G.  iiurphy  do  hereby  give  to  the 
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City  and  County  of  San  Francisco  said  ranch  and  said 
sum  of  ^80,000.  The  said  sum  of  y80,000.  to  be  used 
for  the  improvement  of  parks  owned  by  the  City  and 
County  of  San  Francisco  under  the  direction  of  the 
Park  Commissioners  of  said  City  and  County  of  San 
Francisco.   The  said  ranch  to  be  used  as  a  park  by 
the  City  and  County  of  San  Francisco,  to  be  known  as 
Sharp  Park.  ..."  (underscoring  added) 

The  document  provided  that  the  gift  was  made  "subject  to 
the  conditions  hereinabove  mentioned  .  .  ." 

On  October  27,  1915,  by  Bill  No.  3803,  Ordinance  No.  3W 
(N.S.),  the  Board  of  Supervisors  authorized  and  directed  the  City 
Attorney  to  prepare  the  formal  instruments  necessary  to  accept  and 
have  delivered  to  the  City  and  County  the  property  and  money  offered 
by  Spreckels  and  Murphy. 

Pursuant  to  the  authority  of  said  ordinance,  an  agreement 
between  the  City  and  County  of  San  Francisco  and  Samuel  G.  Murphy, 
Adolph  B.  Spreckels  and  Alma  Spreckels  was  executed  on  December  15, 
1915.  By  the  terms  of  this  instrument  the  City  and  County  of  San 
Francisco  released  Spreckels  and  Murphy  from  all  claims  arising  out 
of  a  declaration  of  trust,  or  against  Murphy  as  Executor  of  the 
estate  of  Honora  Sharp,  in  consideration  of  the  conveyance  of  the 
San  Mateo  property  and  ::t>80,000,  which  was  to  be  utilized  by  the  City 
and  County  as  follows: 

"For  the  benefit  and  improvement  of  Golden  Gate  Park 
situate  in  the  City  and  County  of  San  Francisco,  or  any 
other  public  park  owned  or  to  be  ovmed  by  said  City  and 
County  of  San  Francisco."   (underscoring  added) 

On  December  11,  1916,  Spreckels  sent  his  portion  of  the 
cash  donation  to  Mayor  James  Rolph,  Jr.,  stating  that  "this  money  was 
intended  for  improvement  on  Sharp  Park,  or  other  parks,"  and  request- 
ing that  the  money  be  deposited  so  that  the  Park  Commissioners  could 
"draw  against  it,  at  any  time,  for  much  needed  improvements".  In 
conformity  with  this  request,  the  "Spreckels-Murphy  Special  Deposit" 
was  opened. 

Several  times  in  the  past,  this  office  has  had  the  occasion 
to  interpret  these  documents  and  the  limitations  they  placed  on  the 
use  of  the  Sharp  fund.   See  Opinions  of  the  City  Attorney  Nos.  3260 
(April  23,19i|l),*  327U  (June  6,  I9I4.I)  ;  3333  (November  ~2T,  19U1)  ;  j§B& 
(October  25,  1946) •  It  was  concluded  therein:   (1)  by  virtue  of  the 
above-mentioned  documents,  the  City  and  County  of  San  Francisco 
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accepted  the  funds  on  condition  that  they  be  used  "for  the  benefit 
and  improvement"  of  parks  owned  by  the  City  and  County  of  San 
Francisco;  T2l   the  funds  could  be  used  only  for  expenditures  which 
would  enhance  the  value  of  the  City's  parks  permanently  for  general 
use  and  not  for  operating  expenses. 

Your  request  specifically  states  that  the  additional  prop- 
erty will  be  used  to  provide  an  extension  of  the  Rifle  Range,  as 
well  as  additional  facilities  for  picnicking,  archery  and  other 
public  recreational  facilities.  The  Map  of  Sharp  Park  provided  by 
the  Bureau  of  Engineering  indicates  that  the  proposed  purchase  ad- 
joins Sharp  Park. 

It  has  been  pointed  out  previously  by  this  office  that  any 
amelioration  in  the  condition  of  real  property  effected  by  the 
expenditure  of  labor  or  money  for  the  purpose  of  rendering  it  useful 
for  other  purposes  than  those  for  which  it  was  originally  used,  or 
more  useful  for  the  same  purposes,  may  be  considered  an  "improvement" 
or  a  "benefit".   (See  City  Attorney's  Opinions  3260,  April  23,  191+1, 
and  3333,  November  25,  191+1,  for  a  more  complete  discussion  of  the 
words  "benefit"  and  "improvement"), 

The  only  additional  problem  presented  by  the  proposed  ex- 
penditure is  whether  the  improvements  must  be  made  on  present  exist- 
ing parks.   It  is  my  opinion  that  the  fund  need  not  be  so  used.  In 
Vandall  v.  So.  San  Francisco  Dock  Company,  1+0  Cal.  81+,  89,  (I87O), 
it  was  stated: 

"In  furtherance  of  this  end,  and  with  a  view  to  enhance 
its  value,  it  is  expressly  authorized  to  'improve'  the 
property  so  purchased;  and  the  plaintiffs  insist  that  by 
this  term  is  meant  only  erections  upon  or  something  per- 
formed on  the  land  itself,  to  ameliorate  its  condition; 
such  as  the  erection  of  buildings,  or  fences,  or  necessary 
grading,  or  ditching  to  improve  the  drainage.  But  in 
view  of  the  evident  purpose  and  design  for  which  the  cor- 
poration was  organized,  I  think  this  is  too  narrow  a 
construction  of  the  word  ' improve1,  as  used  in  the 
certificate.   It  may  be  that  its  ordinary  meaning,  as 
usually  employed,  is  limited  as  claimed  by  the  plaintiffs. 
But  it  also  has  a  larger  and  wider  signification;  and 
amongst  other  definitions,  VJorcester  defines  the  word 
'improve'  to  mean,  'to  make  good  use  of;  to  employ 
advantageously;  to  increase,  augment  or  enhance,  as  to 
that  which  is  evil;'  while  VJebster  defines  it,  'to  make 
better;  to  advance  in  value;  to  use  or  employ  to  good 
purpose;  to  make  productive;  to  turn  to  profitable  ac- 
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count;  to  use  for  advantage'.  .  .  I  think  the  term 
'improve1,  as  here  used,  was  employed  in  its  more 
liberal  sense,  and  includes  the  performance  of  any 
act,  whether  on  or  off  the  land,  the  direct  and 
proximate  tendency  of  which  is  to  enhance  its  value 
in  the  market."   (Underscoring  added) 

And  in  Allen  v.  McKay  &  Co.,  120  Cal.  332,  338  (1898)  It 
was  stated: 

"An  improvement  may  mean  to  employ  advantageously, 
or  to  enhance  in  value,  or  to  make  better, or  to  occupy 

I        for  a  beneficial  purpose  pursued  during  occupation.  It 
does  not  necessarily  mean  buildings  or  structures  there- 
on." 

However,  the  best  evidence  that  the  fund  was  not  intended 
to  be  so  limited  is  obtainable  from  the  creator  of  the  deposit.  On 
August  23»  1920,  the  San  Francisco  Board  of  Supervisors  adopted 
Resolution  No.  18,169  (N.S.)  accepting  the  offer  of  P.  T.  Hannigan 
to  convey  certain  realty  adjoining  Sharp  Park  for  purposes  of  a 
public  park.  By  Resolution  No.  18,162  (N.S.),  adopted  September  27» 
1920,  the  Board  of  Supervisors  appropriated  ^8,500.  out  of  the 
"Spre eke Is -Murphy  Special  Deposit"  (Sharp  bequest)  for  the  payment 
for  the  tract.  At  that  time,  the  Auditor  raised  the  question  as  to 
whether  the  "special  deposit"  could  be  used  for  such  purposes.  To 
aid  in  the  solution  of  the  problem  Mr.  Spreckels  was  asked  to  explain 
his  intention  in  creating  the  fund.  On  June  3»  1920,  in  a  letter  to 
George  Lull,  then  City  Attorney,  he  recommended  that  the  City  pur- 
chase the  Hannigan  tract  with  funds  from  the  Sharp  fund.  He  wrote: 

"I  had  in  mind  that  the  fund  should  be  available  for 
anything  which  would  tend  in  any  way  to  improve 
Sharp  Park  and  I  did  not  intend  to  limit  the  expendi- 
ture to  improvements  immediately  on  the  park  itself." 

It  is  noteworthy  that  one  of  the  creators  of  the  "special 
fund"  clearly  expressed  his  intention  that  the  money  need  not  be 
limited  for  uses  on  the  park  itself  but  was  intended  to  be  utilized 
for  anything  which  would  in  any  way  improve  Sharp  Park  and  this 
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Included  the  purchase  of  adjoining  land. 

In  view  of  all  the  foregoing,  it  is  ray  opinion  that  the  $2. 
acres  adjoining  Sharp  Park  may  be  purchased  from  the  fund  known  as 
the  Sharp  bequest  or  the  "Sprecke Is -Murphy  Special  Deposit"  for  the 
uses  outlined  In  your  request. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


By 

EDMOND    P.    BERGEROT 
ACTING   CHIEF  DEPUTY 


RS 


To:   Harry  D.  Ross,  Controller 

City  and  County  of  San  Francisco 
Room  109  City  Hall 
San  Francisco. 


cc:  David  E.  Lewis, 
General  Manager 
Recreation  Sc   Park  Department 


Opinion  No.  727 
September  1$,    1953 


SUBJECT:   HOLIDAY  PRIVILEGES  OP  CERTAIN  MEMBERS  OP  THE  PIRE 
DEPARTMENT  UNDER  CHARTER  SECTION  36. 

Gentlemen: 

I  have  received  your  following  request  for  opinion: 

REQUEST 

"We  are  in  receipt  of  your  opinion  No.  708  of  June  26, 
1953  concerning  compensation  and  work  schedules  of 
certain  personnel  of  the  Fire  Department.   In  this 
opinion  on  page  3  you  state  that  Section  36  of  the 
Charter  provides  for  'the  right  of  all  of  the  holidays 
as  additional  days  off  with  pay  which  are  allowed  to 
those  city  employees  whose  compensations  are  fixed 
pursuant  to  Section  l£l  of  the  Charter'. 

"Certain  questions  have  been  raised  concerning  the  admin- 
istration of  holiday  time  for  the  indicated  employees  of 
the  Pire  Department  and  your  opinion  is  respectfully 
requested  in  clarification  of  your  finding  above  quoted. 

"Section  36  of  the  Charter  states  in  part: 

'Members  of  the  uniformed  force  shall  be  entitled 
to  the  days  declared  to  be  holidays  for  employees 
whose  compensations  are  fixed  on  a  monthly  basis 
in  the  schedule  of  compensations  adopted  by  the 
Board  of  Supervisors  pursuant  to  the  provisions  of 
Section  l5l  of  the  Charter  as  additional  days  off 
with  pay.   Members  required  to  perform  service  in 
said  departments  on  said  days  shall  be  compensated 
on  the  basis  of  straight  time  as  herein  computed, 
or  shall  be  granted  equivalent  time  off  duty  with 
pay  in  the  judgment  of  the  Pire  Commission.' 

"1.   As  you  know,   Section  VI  of  the  salary  standardization 
ordinance  establishes  the  holidays  for  employees  whose  com- 
pensations are  fixed  pursuant  to  Section  l£l  of  the  Charter, 
In  accordance  with  the  provisions  of  that  section,  employees 
who  work  a  normal  5-day  week,  Monday  through  Friday,  and  whose 
normal  days  off  are  Saturday  and  Sunday,  derive  no  additional 
benefit  when  one  of  tho  holidays  falls  on  a  Saturday,  i.e.  , 
they  do  not  receive  an  additional  day  off  with  pay.   Do 
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"members   of   the   Fire   Department,  who   are   the    subject   of 
opinion  Mo.    708,   and  who   are   regularly  assigned     to  a  work 
schedule   Monday  through  Friday,   derive    any  additional  bene- 
fit when  a   holidays   falls    on   Saturday? 

"2.      The   following  question  has  been  presented  to   this 
office   by  a  member   of  the  Fire    Commission.        In   the   event 
one   of    the   stated  holidays  falls   on   a  regular  work  day  for 
a  member   of   the   uniformed  force   of   the  Fire  Department, 
and   such  member   takes   the   day   off   as   a  holiday,    is   ho, 
nevertheless,   entitled  to  yet   an  additional  day  off  with 
pay?" 

OPINION 

Regarding  your  first  question,  your  attention  is  directed  to 
my  Opinion  No,  Lj.06,  dated  July  6,  195>1»   The  advice  therein  contained 
was  given  upon  request  of  the  Chief  Engineer  of  the  Fire  Department, 
and  a  copy  of  said  opinion  was  transmitted  to  the  Secretary  of  your 
Commission, 

I  therein  rendered  my  opinion  to  the  effect  that,  under  the 
wording  of  Charter  Section  36 »  the  members  of  the  uniformed  force  of 
the  fire  department  were  allowed,  as  additional  days  off  with  pay, 
the  holidays  prescribed  by  local  ordinance  for  employees  whose  salar- 
ies were  fixed  pursuant  to  Section  l£l  of  the  Charter,   I  also  therein 
said:   "Thus,  if  there  is  identity  of  occurrence  between  a  day  off 
and  a  holiday,  the  member  concerned  would  be  entitled  to  an  additional 
day  off,  with  pay," 

It  is  my  view  that  the  same  reasoning  is  applicable  to  your 
first  question.   It  is  true  that  the  advice  contained  in  Opinion 
No.  1+06  was  given  in  response  to  a  question  concerning  members 
where  "services  of  their  positions  are  required  for  a  7-day  operation", 
while  your  question  is  asked  concerning  members  who  are  regularly 
assigned  to  positions  involving  only  a  5-day  work  week  -  i.e.,  Monday 
through  Friday.   It  is  my  opinion,  however,  that  such  factor  is  imma- 
terial. The  holiday  benefits  given  such  members  by  Charter  Section  36 
must  bo  added  to  the  regular  day  off  privileges  of  such  members,  and 
Section  VI  of  t  he  Salary  Standardization  Ordinance,  in  such  circum- 
stances, applies  only  insofar  as  it  enumerates  what  holidays  the 
members  (of  the  fire  department)  are  entitled  to  receive  as  additional 
days  off  with  pay. 
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Regarding  your  second  question,  it  is  my  opinion  that  under 
the  facts  stated  therein,  such  member  would  not  be  entitled  to  an 
additional  day  off  with  pay.   In  such  case,  the  member  is  getting 
the  full  and  complete  benefit  of  the  holiday  as  such  -  i.e.,  he 
does  not  have  to  work  on  what  would  otherwise  be  a  regular  working 
day  for  him,  and  he  gets  paid  for  the  day  in  the  same  manner  as  if 
he  had  worked.   Since  such  member  will  be  afforded  his  regular  days 
off,  with  pay,  during  the  work  period  within  which  the  holiday 
occurs,  he  will  have  received  all  the  benefit  contemplated  by 
Section  3&  -  i.e.,  the  concerned  holiday  as  an  additional  day  off 
with  pay. 

Such  situation  is,  of  course,  completely  unlike  that  of  the 
member  concerning  whom  you  asked  your  first  question.   In  the 
latter  case,  the  additional  benefit  of  the  holiday  cannot  be 
realized  by  the  member  whose  regular  day  off  falls  on  such  holiday 
unless  he  is  given  another  day  off  with  pay. 

You  are  thus  advised  in  connection  w ith  the  questions  pre- 
sented* 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

By  Edmond  P.  Bergerot 
Acting  Chief  Deputy 

To:   Civil  Service  Commission 
Room  151  City  Hall 
San  Francisco  2. 


WFB 


OPINION  NO.  728 

September  16,  1953 
SUBJECT:   ARE  NON- CERTIFICATED  EMPLOYEES 

OF  BOARD  OF  EDUCATION  SUBJECT  TO 
CHARTER  RESIDENTIAL  QUALIFICATIONS? 

Gentlemen: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

"Please  refer  to  Section  135or  "khe  Charter,  one  para- 
graph of  which  provides  that  non- teaching  and  non- 
technical positions,  and  positions  not  required  by  law 
to  be  filled  by  a  person  holding  a  teaching  or  other 
certificate  as  required  by  law,  shall  be  employed  under 
the  civil  service  provisions  of  this  charter. 

"Section  1)|)|  of  the  Charter  provides  that  any  citizen 
having  the  residential  qualifications  prescribed  by 
section  7  of  the  charter  may  submit  himself  for  any 
examination  under  conditions  established  by  the  Civil 
Service  Commission. 

"Section  7  of  the  Charter  prescribes  the  residential  and 
citizenship  requirements  for  employment  and  holding 
office  in  the  city  and  county  government. 

"In  view  of  the  fact  that  it  is  established  that  the 
San  Francisco  Unified  School  District  is  a  separate  en- 
tity apart  from  the  City  and  County  of  San  Francisco,  we 
request  that  you  advise  us  if  non-certificated  employees 
of  the  Board  of  Education,  exclusive  of  the  School  Cafe- 
teria employees  who  are  governed  by  Section  135 •!  of  the 
Charter,  are  subject  to  the  residential  qualifications 
prescribed  in  Section  7  of  the  Chartor." 

e  P  I  N  I  0  N 
Section  135  of  the  Charter  provides,  in  part: 

"Non-teaching  and  non-technical  positions,  and  positions 
not  required  by  law  to  be  filled  by  a  person  holding  a 
teaching  or  other  certificate  as  required  by  law,  shall 
be  employed  under  the  civil  service  provisions  of  this 
charter  and  the  compensations  of  such  persons  shall  be 
fixed  in  accordance  with  the  salary  standardization  pro- 
visions of  this  charter." 

Section  l!|lj.  of  the  Charter  incorporates  by  reference  the  resi- 
dential and  citizenship  requirements  of  Section  7«   The  pertinent 
part  of  Section  7  reads  as  follows: 
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"No  person  shall  be  a  candidate  for  any  elective  office, 
nor  shall  be  appointed  as  a  member  of  any  board  or  com- 
mission or  as  an  officer  of  the  city  and  county  unless  he 
shall  have  been  a  resident  of  the  city  and  county  for  a 
period  of  at  least  five  years  and  an  elector  thereof  for 
at  least  one  year  immediately  prior  to  the  time  of  his 
taking  office,  unless  otherwise  specifically  provided  in 
this  charter.  All  employees  of  the  city  and  county  shall 
be  citizens  and  shall  have  been  residents  thereof,  for  at 
least  one  year  prior  to  the  appointment,  unless  otherwise 
specifically  provided  in  this  charter,  and  members  of  the 
fire  and  police  departments  shall  be  citizens  and  shall 
have  been  residents  of  the  city  and  county  for  at  least 
five  years  next  preceding  appointment,  and  every  elected 
officer,  member  of  any  board  or  commission  and  employee, 
including  members  of  the  fire  and  police  departments,  shall 
continue  to  be  a  resident  of  the  city  and  county  during  in- 
cumbency of  office  or  employment,  and  upon  ceasing  to  be 
such  resident,  shall  be  removed  from  office  or  employment; 


In  Lansing  v.  Board  of  Education,?  C.A.  2d  211,  at  page  212, 
the  court  discussed  the  above  quoted  provision  of  Section  7  of  the 
Charter  and  stated: 

"It  will  be  observed  from  the  above  quoted  section  that 
'all  employees  of  tho  city  and  county*  are  included,  also 
members  of  the  fire  and  police  departments  are  referred  to 
by  the  name  of  their  official  organization,  but  there  is 
no  reference  to  employees  of  the  school  departments  unless 
they  are  embraced  within  the  term  'employees  of  the  city 
and  county'  of  San  Francisco.   Whether  they  are  included 
is  the  sole  question  now  before  the  court.   The  school 
system  of  the  state  is  a  matter  of  general  concern,  as 
distinguished  from  a  'municipal  affair'  as  that  term  is 
considered  in  connection  with  chartered  cities  and  is 
governed  by  its  board  of  education  or  board  of  trustees, 
and  said  boards  have  power  to  employ  teachers  and  such 
other  persons  as  may  be  necessary  to  carry  into  effect  its 
powers  and  duties.   (Esberg  v.  Badaracco,  202  Cal.  110 
/259  P.  730/;  People  v.  Mertz,  2  Cal.  2d  136  /39  P. 2d  i|22/0 
While  as  a  matter  of  tenure  and  compensation,  which  are 
matters  that  may  be  rogulated  by  the  charter  of  a  city, 
members  of  the  Boar(j  0f  Education  have  been  treated  as 
municipal  officers,  yet  such  members,  after  induction  into 
office,  become  officers  of  a  political  subdivision  of  the 
state,  separate  and  distinct  from  the  municipality  within 
whose  boundary  the  school  district  is  located.   ....." 
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"Sections  13i+  to  139,  both  inclusive,  of  the  charter  of 
the  city  and  county  of  San  Francisco,  contain  the  provis- 
ions which  concern  the  two  San  Francisco  school  districts. 
There  is  no  provision  among  them  dealing  with  residential 
requirements,  and,  further,  in  view  of  the  fact  that 
section  7  of  the  charter  makes  no  mention  of  the  employees 
of  the  school  department  and  that  the  school  districts  are 
separate  entities  from  the  city  and  county  of  San  Francisco, 
and  under  the  direct  control  of  its  Board  of  Education 
which  has  full  power  of  employment  of  its  teachers  and 
other  employees,  we  are  of  the  opinion  that  such  teachers 
and  employees  are  not  included  within  the  requirements,  as 
to  residence,  laid  down  for  the  employees  of  tho  city  and 
county  of  San  Francisco  contained  in  section  7  of  its 
charter  ....."   (Emphasis  added.) 

Thus  the  appellate  court  has  decided  that  section  7  does  not 
include  teachers  and  employees  of  the  School  District. 

Section  Hj.1^3  °?  ^he   Education  Code  of  the  State  of  California 
provides  as  follows: 

"In  every  unified  school  district  coterminous  with  the 
boundaries  of  a  city  and  county,  employees  not  employed 
in  positions  requiring  certification  qualifications  shall 
be  employed,  if  the  city  and  county  has  a  charter  providing 
for  a  merit  system  of  employment,  pursuant  to  the  provisions 
of  such  charter  providing  for  such  system  and  shall,  in  all 
respects,  be  subject  to,  and  have  all  rights  granted  by, 
such  provisions;  provided,  however,  that  the  governing 
board  of  the  school  district  shall  have  tho  right  to  fix 
the  duties  of  all  of  its  noncertif icated  employees." 

The  above  section  does  not  make  non-certificated  employees  of 
the  school  district  subject  to  all  the  provisions  of  the  charter, 
but  only  to  those  relating  to  the  merit  system  of  employment. 

It  is  also  significant  to  note  that  Section  135*1  of  the 
Charter,  dealing  with  public  school  cafeteria  employees,  specifical- 
ly provides  for  residential  qualifications  and  provides  further  that 
the  "occupants  of  all  such  positions  shall  be  governed  by  and  shall 
be  subject  to  the  civil  service  and  other  provisions  of  this 
charter. " 

In  two  opinions  of  my  predecessor,  one  dated  July  ll±,    1932  and 
the  other  dated  May  22,  1933>  it  was  held  that  Section  7  of  the 
Charter  does  not  apply  to  employees  of  the  school  system  but  that  sW 
the  Board  of  Education  could  pass  a  rule  requiring  them  to  reside 
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within  the  City  and  County  of  San  Francisco  at  all  times  during 
their  employment. 

You  are  therefore  accordingly  advised  that  non-certificated 
employees  of  the  Board  of  Education,  exclusive  of  school  cafeteria 
employees,  are  not  subject  to  the  residential  qualifications  pre- 
scribed in  Section  7  of  tho  Charter. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney, 

By 

EDMOND  P.  BERGEROT, 

Acting  Chief  Deputy. 

TO:   CIVIL  SERVICE  COMMISSION 
151  City  Hall 
San  Francisco  2 
Attention:  Mr.  William  L.  Henderson, 

Personnel  Director  and  Secretary. 


EFD 


OPINION  NO.  729 
October  13,  1953 

SUBJECT:   RIDGEPOINT  NO.  3  ELEMENTARY  PROJECT  NO.  16; 

INCORPORATION  OP  FEDERAL  WAGE  RATES  IN  ADDENDUM 
WHERE  HIGHER  THAN  WAGE  RATES  SPECIFIED  BY  CITY. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  opinion,  which 
reads  in  part  as  follows: 

REQUEST 

^"In  your  letter  of  September  17,  1953  to  Mr.  Duckel, 
you  advised  us  to  adhere  to  the  wage  schedule  determined 
by  the  Secretary  of  Labor  for  this  project.  The  rates  in 
this  schedule  were  in  all  instances  lower  than  those 
specified  in  the  San  Francisco  Ordinance. 

"However,  since  this  original  wage  determination  of 
the  Federal  Government  expires  on  October  7,  1953,  the 
Housing  &  Home  Finance  Agency  has  presented  us  with  a  new 
and  revised  schedule  of  wages  effective  until  December  2\\, 
1953*  We  have  carefully  checked  this  revised  schedule  and 
find  that  in  four  instances,  the  Federal  Government  Sched- 
ule is  higher  than  the  City  Schedule.  These  Instances  are: 

WAGE  RATE 


City    Fed.Gov. 


1.  Burning  &  welding  in  connec- 
tion with  laborers'  work     &2.15   $2.30 

2.  Millwrights  $2,825  ^2.83 

3.  Shinglers  fy2.825  *>2.83 

\\.     Hardwood  floor  layers       #2,825  $2.83 

"In  all  other  categories,  the  City  wage  rates  are 
higher  than  those  determined  by  the  Secretary  of  Labor. 

"The  Housing  and  Home  Finance  Agency  has  requested 
that  an  addendum  incorporating  all  changes  in  rates  be 
issued  to  prospective  bidders.  In  view  of  the  fact  that 
the  Federal  rates  are  higher  than  the  City  rates  in  the 
instances  noted  above,  we  are  requesting  your  opinion  as 
to  whether  we  can  legally  incorporate  these  rates  in  our 
specifications  in  the  form  of  an  addendum." 
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OPINION 


The  letter  of  September  17,  1953,  addressed  to  you  by  this 
office  reads  in  part  as  follows: 

"You  have  submitted  to  me  the  problem  of  wage  rates 
applicable  on  the  construction  of  a  certain  school.   The 
funds  for  the  construction  are,  in  part,  derived  from 
bond  funds.   These  bonds  are  General  Obligation  Bonds  of 
the  City  and  County  of  San  Francisco  afforded  In  support 
of  the  San  Francisco  Unified  School  District  Building 
Project.   The  remainder  of  the  sum  is  contributed  for  con- 
struction from  the  funds  of  the  Federal  Government.  The 
latter  funds  are  afforded  under  Public  Law  8l5  of  the  8lst 
Congress,  Chapter  995,  approved  by  the  President  of  the 
United  States  on  September  28,  1950.   (U.  S.  Statutes  at 
Large,  8lst  Congress,  2nd  Session  1950-1951,  Vol.  61|, 
Part  I,  page  967  et  seq.). 

"Section  205(b)  of  that  Statute  (page  972  of  Vol.  61+, 
Supra ) ,  provides  for  an  application  by  the  local  education- 
al agency  which  shall  contain,  among  other  things,  and  be 
supported  by,  .  .  . 

"'(E)   assurance  that  the  rates  of  pay  for 
laborers  and  mechanics  engaged  in  the  construc- 
tion will  not  be  less  than  the  prevailing  local 
wage  rates  for  similar  work  as  determined  in 
accordance  with  Public  Law  Numbered  lj.03  of  the 
Seventy- fourth  Congress.' 

"Referring  to  the  statute  mentioned  in  the  foregoing 
extract,  that  legislation  also  appears  in  lj.0  U.S.C.,  sec- 
tion 276(a),  requiring  a  provision  in  every  contract  in 
excess  of  .fo2000  in  which  the  United  States  is  a  party  to 
the  effect  that  the  minimum  wages  to  be  paid  various 
classes  of  laborers  and  mechanics  shall  be  based  upon 
wages  determined  by  the  Secretary  of  Labor  to  be  prevailing 
on  projects  of  a  similar  character  in  the  same  locality." 

The  ordinance  of  the  City  and  County  of  San  Francisco  is  of 
a  similar  nature  to  the  Federal  law,  inasmuch  as  a  minimum  schedule 
only  is  provided.   In  other  words,  there  is  no  legal  objection  from 
the  standpoint  either  of  local  law  or  of  the  Federal  law  to  payments 
exceeding  the  minimum  amounts. 
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Since  the  Federal  government  schedule  exceeds  the  City 
schedule  in  the  instances  set  forth,  the  Federal  government  schedule 
should  prevail  in  these  instances.  This  is  for  the  reason  that  on 
the  arrangement  with  the  Federal  government  and  under  the  provisions 
of  Public  Law  8l5  it  was  impliedly  provided  that,  in  acceptance  of 
Federal  funds,  the  Federal  schedule  would  govern. 

It  is  my  opinion,  therefore,  that  there  is  no  legal  objection 
to  an  addendum  to  specifications  incorporating  wage  rates  of  the  Feder- 
al schedule  which  are  higher  than  the  wage  rates  set  fcrth  in  the 
schedule  of  the  City  and  County  of  San  Francisco. 


Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney 
TMO'C 


TO:   Department  of  Public  V/orks 
260  City  Hall 
San  Francisco 


Attn:   Sherman  P.  Duckel, 
Director 


Opinion  No.  730 
October  19,  1953 


SUBJECT:   PURCHASE  AND  USE  TAX;  POWER  OF  BOARD  OP  REVIEW 

TO  GRANT  EXTENSIONS  OF  TIME  FOR  FILING  RETURN  AND 
PAYING  TAX  PURSUANT  TO  APPLICATION  FILED  AFTER  DUE 
DATE  PRESCRIBED  IN  ORDINANCE;  WHETHER  WAIVER  OF 
PENALTY  INVOLVED. 


Dear  Sir: 


I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  following  is  quoted  from  the  Purchase 
and  Use  Tax  Ordinance:  (Ord.  kS?>l  >    1-2,0-1+1) 

"SECTION  60.1.   EOARD  OF  REVIEW;  APPEALS, 
RULES,  PROCEDURE  .  .  . 

"The  Board  shall  have  power,  and  it  shall 
be  its  duty:  .  .  . 

(1+)   To  grant  for  good  cause,  applications  for 
extensions  of  time  in  excess  of  one  month, 
for  making  any  return  or  payment  of  tax, 
and  to  prescribe  rules  therefor. 

"With  respect  to  the  above,  your  opinion  is 
requested  regarding  the  following  questions: 

1.  Does  the  Tax  Collector  or  the  Board  of  Review 
have  authority  to  grant  an  extension  of  time 
retroactively?   In  other  words,  is  the  Board 
empowered  to  grant  an  extension  if  the  applica- 
tion therefor  is  received  AFTER  the  delinquency 
date? 

2.  If  the  Tax  Collector  or  the  Board  has  such 
authority,  is  there  a  limitation  in  time  for 
its  exercise?   Is  it  oroper  for  the  Board  to 
allow  an  extension  retroactively  after  30  days, 
60  days,  90  days,  6  months,  1  year,  2  years  .  . 
At  what  ooint  does  such  extension  become,  in 
effect,  a  waiving  of  penalties  rather  than  an 
extension  of  time?" 
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OPINION 


The  power  of  our  Board  of  Review  to  grant  extensions  of 
time  for  filing  returns  and  paying  the  tax  is  stated  in  section 
60.1  of  our  ordinance  as  follows: 

"To  grant  for  good  cause,  applications  for 
extensions  of  time  in  excess  of  one  month,  for 
making  any  return  or  payment  of  tax,  and  to  pre- 
scribe rules  therefor." 

In  the  foregoing  grant  of  power  the  legislative  body  has 
not  prescribed  when  an  application  for  an  extension  of  time  has 
to  be  filed  or  the  length  of  time  for  which  an  extension  may  be 
granted  but  has  rather  left  these  determinations  to  the  discre- 
tion of  the  Board  of  Review  and  has  specifically  provided  that 
the  Board  may  promulgate  rules  therefor. 

That  the  foregoing  uncircumscribed  power  to  grant  exten- 
sions of  time  for  good  cause  permits  such  an  extension  after  the 
due  date  as  well  as  before  is,  I  believe,  clear  when  it  is  con- 
sidered that  the  effect  of  such  an  extension  is  to  preclude  the 
imposition  of  a  penalty,  a  punishment  for  wrongdoing,  and  the  good 
cause  negating  the  existence  of  circumstances  warranting  a  penalty 
may  as  well  explain  and  exculpate  the  failure  to  file  an  applica- 
tion for  extension  prior  to  the  due  date.   Thus  if  a  businessman 
maintaining  his  own  accounts  sustains  a  serious  injury  which 
totally  incapacitates  him  prior  to  the  return  date  and  by  reason 
thereof  cannot  file  the  return  on  time,  he  unquestionably  would 
be  likewise  incapacitated  for  the  same  reason  from  filing  an 
application  for  extension  prior  to   the  return  date.   It  would  be 
patently  unreasonable  to  determine  that  he  was  guilty  of  no  wrong 
warranting  punishment  in  the  form  of  a  penalty  in  failing  to  make 
the  return,  but  conversely  to  hold  that  by  reason  of  failing  to 
file  an  application  for  an  extension  prior  to  the  return  date  the 
penalty  should  attach. 

The  foregoing  interpretation  of  §60.1  is  not  only  reason- 
able but  is  consonant  with  the  well  established  rules  of  statutory 
construction  that  tax  statutes  are  liberally  construed  in  favor 
of  the  taxpayer  °nd  that  penalties  are  strictly  construed  against 
the  government.   It  further  accords  with  the  Attorney  General's 
interpretation  of  the  extension  of  time  provisions  of  the  State 
Sales  and  Use  Tax  law,  and  in  this  connection  you  are  reminded 
that  the  Board  of  Review  has  adopted  by  reference  the  rules  and 
regulations  of  the  State  Board  of  Equalization  insofar  as  they 
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ean  be  rar.de  applicable  under  our  type  of  ordinance.   In  opinion 
No.  NS922  dated  March  28,  1938 ,  the  Attorney  General  advised  the 
State  Board  of  Equalization  that  it  could  grant  the  taxpayer  a 
thirty  day  extension  of  time  prior  to  the  due  date  for  good  cause 
and  after  the  due  and  payable  date  if  the  taxpayer  requested  rn 
extension  for  good  cruse. 

You  arc  therefore  advised  in  answer  to  your  first  question 
that  it  is  my  opinion  that  the  Board  of  Review  may  grant  exten- 
sions of  time  retroactively  for  filing  the  return  and  paying  the 
tax. 

Considering  the  second  question  set  forth  in  your  request 
I  have  hereinabove  noted  that  the  legislative  body  has  not  imposed 
a  time  limitation  on  the  Board  of  Review  in  granting  extensions 
of  time  but  rather  has  left  this  matter  subject  to  board  rule. 
Thus  the  length  of  time  is  left  to  the  Board  of  Review's  discre- 
tion, the  only  statutory  requirement  being  that  good  cause  be  shown 
and  again  it  is  left  within  the  power  of  the  Board  to  determine 
what  constitutes  good  c^use  in  a  particular  case.   In  granting 
such  extension  the  Board  is  subject  to  the  rules  of  law  applicable 
to  public  boards  and  commissions   generally  that  it  must  act  reason- 
ably and  in  good  faith  and  that  it  may  not  abuse  the  discretion 
confided  in  it.   The  foregoing  being  so,  I  believe  it  is  obvious 
that  I  cannot  give  a  categorical  answer  to  the  several  periods  of 
time  set  forth  in  your  letter.   Each  application  that  is  submitted 
to  the  Board  requesting  an  extension  of  "time  must  be  considered  on 
its  own  merits. 

With  reference  to  your  further  question  inquiring  as  to  the 
point  at  which  an  extension  may  be  considered  as  the  waiving  of  a 
penalty,  please  note  the  following  excerpts  from  Opinion  No.  N.S,2ljl|-(3 
of  the  Attorney  General,  dated  March  27,  191+0 ,  considering  a  similar 
question  under  the  State  Sales  Tax  law: 

"Clearly  section  10  confers  upon  the  board  the 
authority  to  determine  the  existence  of  'good  cause' 
and  to  grant  aji  extension  for  filing  returns  or  pay- 
ing a  tax  for  a  period  not  exceeding  thirty  days* 

"Also  section  10  clearly  has  the  effect,  in  the 
event  an  extension  is  granted  for  filing  a  return,  of 
setting  aside  or  removing  any  'penalty'  automatic- 
ally imposed  for  late  filing,  since  the  section  pro- 
vides for  the  payment  of  interest  only  for  the  period 
of  the  extension. 
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"If  section  10  be  construed  as  requiring  the 
imnusition  of  a  penalty  in  the  case  of  an  extension 
of  time,  the  section  would  be  rendered  meaningless 
since  in  that  event  the  extension  of  time  to  the 
taxpayer  would  accomplish  nothing. 

"Furthermore,  section  9l|  imposes  a  penalty  only 
when  the  tax  is  not  paid  within  the  time  required  by 
this  act.   As  section  10  authorizes  the  board  when 
good  cause  exists  to  extend  the  time  for  paying  the 
tax  and  the  imposition  of  the  penalty  depends  on  the 
expiration  of  the  time  for  paying  the  tax,  no  penalty 
is  due  under  the  terms  of  section  9s  when  such  exten- 
sion has  been  made  and  payment  is  made  within  the 
extended  period.   If  no  penalty  is  due  and  collectible 
the  cancellation  follows  as  a  mere  clerical  matter  and 
does  not  have  the  effect  of  relieving  the  taxpayer  of 
a  liability.   I  am  of  the  opinion  that  under  sections 
9|-  and  10  the  board  may  cancel  on  its  records  the 
evidence  of  a  penalty  which  no  longer  exists  without 
referring  the  matter  to  the  Board  of  Control." 

I  agree  with  the  reasoning  of  the  Attorney  General  and 
believe  it  can  be  applied  with  equal  validity  to  the  pertinent 
provisions  of  our  own  ordinance* 

You  are  thus  advised  in  connection  with  your  inquiries 
as  submitted. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Harry  D.  Ross 

Controller,  City  and  County 

of  San  Francisco 
City  Hall 
San  Francisco  2 


TJB 
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SUBJECT:   VALIDITY  OP  SECTION  k   OP  ORDINANCE  CREATING 
A  BUREAU  OP  DELINQUENT  REVENUE  COLLECTION. 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  dated  August  17,  1953»  as  to  the  validity  of  Section  k   of 
the  Delinquent  Revenue  ordinance  respecting  (1)  Bills  rendered 
for  service  at  Health  Department  institutions,  (2)   Other  claims 
in  favor  of  the  city  referred  to  the  Bureau  of  Delinquent  Revenue 
Collection. 

OPINION 

A  city,  by  adopting  a  charter,  becomes  independent  of 
general  laws  only  as  to  "municipal  affairs",  and  in  matters  of 
general  statewide  concern  the  general  law  is  paramount  (Const. 
Art.  XI,  Sees.  6,  8;  City  of  Pasadena  v.  Charlevllle,  215  Cal.  38I+, 
388,  10  P.  2d  7kS) •     Except  when  restricted  by  the  constitution, 
state  statutes  as  to  state  affairs,  as  distinguished  from  matters 
of  purely  local  concern,  govern  and  prevail  over  inconsistent 
charter  provisions  or  ordinances  (MeOuillin,  Municipal  Corporations, 
Section  U.8I4.). 

Ordinance  No.  9.0321,  Bill  No.  662,  entitled,  "An  Ordi- 
nance Providing  for  the  Collection  of  Delinquent  Revenues  and 
Delinquent  Accounts  Receivable  of  All  Departments  and  Others  of 
the  City  and  County  and  Authorizing  the  Controller  to  approve  the 
abandonment  of  Accounts",  was  enacted  January  23,  1935*   Section  Ij. 
thereof  provides  as  follows: 

"Section  I4..   The  Bureau  of  Delinquent  Revenue  Collec- 
tion may,  with  the  approval  of  the  Controller  and  the 
consent  of  the  department  or  office  submitting  said  claim, 
compromise  any  claim  which  may  be  reported  to  it  for  col- 
lection and  may,  with  the  consent  of  the  Controller, 
abandon  any  claim  presented  to  the  bureau  for  collection. 
Before  the  collection  of  any  claim  is  abandoned  the 
reasons  for  abandonment  and  the  recommendation  of  the 
bureau  shall  be  submitted  to  the  Controller,  and  if  the 
Controller  should  approve  the  abandonment  of  said  claim, 
the  department  in  whose  favor  said  claim  exists  shall  be 
given  credit  for  the  amount  thereof,  if  said  amount  has 
been  charged  against  said  department,  and  if  not  so  oharged, 
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said  department  shall  be  released  from  all  liability  for 
the  collection  of  said  amount.   Before  the  Controller 
shall  draw  any  warrants  in  payment  of  any  claim  of  any 
person,  firm  or  corporation  which  is  owing  to  the  City 
and  County  and  which  is  delinquent  as  hereinbefore 
defined,  he  shall  deduct  the  amount  of  such  indebtedness 
with  penalties,  if  any,  from  the  amount  of  the  claim  due 
such  person,  firm  or  corporation." 

Section  203.5,  Welfare  and  Institutions  Code,  which  was 
enacted  by  the  state  legislature  in  191+7,  provides,  in  part,  as 
follows : 

"The  board  of  supervisors  in  each  county  may  fix 
the  rates  to  be  charged  patients  admitted  to  any  county 
hospital  and  may  direct  any  county  officer  to  collect  the 
amounts  due  the  county  for  hospitalization  and  medical 
care.   In  fixing  and  collecting  hospital  charges  the 
board  may  exercise  all  the  powers  conferred  by  Article  4 
of  Chapter  2  of  Division  4  of  this  code.  The  board,  or 
such  county  officer  as  it  may  authorize  or  designate,  may 
adjust  or  compromise  hospital  charges  according  to  the 
financial  condition  of  the  patient,  his  estate,  or  legally 
responsible  relatives. 

"Upon  the  verified  application  of  the  county  officer 
charged  with  the  duty  of  collecting  amounts  due  the 
county  for  hospitalization  and  medical  care,  the  board 
may  make  an  order  discharging  such  officer  from  further 
accountability  for  the  collection  of  any  suoh  amount  in 
any  case  as  to  which  the  board  determines  that  the  amount 
is  too  small  to  justify  the  cost  of  collection  or  that  the 
collection  of  such  amount  is  improbable  for  any  reason. 
Such  order  is  authorization  for  the  officer  to  close  his 
books  in  regard  to  such  item,  but  such  discharge  of 
accountability  of  the  officer  does  not  constitute  a 
release  of  any  person  from  liability  for  payment  of  any 
such  amount  which  is  due  and  owing  to  the  county.   The 
board  may  request  the  district  attorney  or  county  counsel 
for  a  written  opinion  as  to  whether  any  particular  amount 
owed  to  the  county  is  too  small  to  justify  the  cost  of 
collection  or  that  collection  is  improbable." 

The  first  question  to  be  resolved  is  whether  the  local 
ordinance  is  inconsistent  with  the  state  statute. 

It  is  to  be  noted  at  the  outset  that  Section  203*5,  Wel- 
fare and  Institutions  Code,  provides:   "...  The  board,  or  such 
county  officer  as  it  may  authorize  or  designate,  may  adjust  or 
compromise  hospital  charges  according  to  the  financial  condition  of 
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the  patient,  his  estate  or  his  legally  responsible  relatives;" 
Section  k   of  Ordinance  9£>321  provides:   "The  Bureau  of  Delinquent 
Revenue  may,  with  the  approval  of  the  controller  and  the  consent  of 
the  department  or  office  submitting  the  claim,  compromise  any  claim 
which  may  be  reported  to  it  for  colleotion  ..."  Whereas  the 
statute  permits  the  board  of  supervisors,  or  such  county  officer  as 
it  may  authorize  or  designate,  to  adjust  or  compromise  hospital 
charges,  the  local  ordinanoe  requires  the  action  of  more  than  one 
officer  (viz:  the  Bureau  of  Delinquent  Revenue,  the  Controller  and 
the  department  or  office  submitting  the  claim),  for  the  compromise 
of  any  claim.  Although  at  first  glance  it  would  appear  that  the 
local  ordinance  is  merely  supplementary  to  the  general  law  —  an 
additional,  not  a  contrary  requirement,  and  therefore  valid  (In  re 
Iverson,  199  Cal.  582,  250  P.  681),  it  is  well  settled  that  local 
regulation  is  invalid  if  it  attempts  to  impose  additional  require- 
ments in  a  field  which  is  fully  occupied  by  statute  (Pipoly  v. 
Benson,  20  Cal,  2d  366,  370-371,  125  P.  2d  l$7)i 

Determination  of  the  question  whether  the  legislature  has 
undertaken  to  occupy  exclusively  a  given  field  of  legislation  depends 
upon  an  analysis  of  the  statute  and  a  consideration  of  the  facts  and 
circumstances  upon  which  it  was  Intended  to  operate  (Eastlick  v. 
City  of  Los  Angeles,  29  Cal.  2d  661,  666,  177  P.  2d  550).  Where  the 
legislature  has  adopted  statutes  governing  a  particular  subject 
matter,  Its  intent  with  regard  to  occupying  the  field  to  the  exclu- 
sion of  all  local  regulation  Is  not  to  be  measured  alone  by  the 
language  used  but  by  the  whole  purpose  and  scope  of  the  legislative 
scheme. 

Upon  applying  the  above  tests  to  the  statute  here  involved, 
it  is  apparent  that  the  procedure  for  compromising  claims  is  a  matter 
as  to  which  there  may  reasonably  be  different  requirements  not  neces- 
sarily demanding  absolute  uniform  treatment  throughout  the  state. 
Although  the  legislature  has  enacted  a  general  scheme  relating  to  the 
compromise  of  claims  for  hospital  charges  at  county  hospitals,  it 
does  not  seem  reasonable  that  they  could  have  intended  that  addition- 
al or  supplementary  regulations  should  not  be  made  by  the  various 
counties  should  they  see  fit  to  do  so. 

Based  on  the  foregoing,  it  is  reasonable  to  conclude  that 
the  legislature  did  not  intend  to  occupy  the  entire  field  of  legis- 
lation by  enacting  Welfare  and  Institutions  Code  Section  203.5  and 
that,  therefore,  there  is  room  left  for  supplementary  local  regula- 
tion. 

What  the  ordinance  in  fact  does  is  to  impose  limitations 
on  the  manner  in  whioh  claims  may  be  compromised  different  and  more 
stringent  than  those  imposed  by  the  subsequently  enacted  state  law. 
They  are  not  in  themselves  unreasonable  or  discriminatory,  and  do 
not,  therefore,  conflict  with  the  general  law  (In  re  Hoffman,  155 
Cal.  Ill;,  99  Pac.  517). 
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Section  203.5,  Welfare  and  Institutions  Code,  further  pro- 


"Upon  the  verified  application  of  the  county  officer 
charged  with  the  duty  of  collecting  amounts  due  the 
county  for  hospitalization  and  medical  care,  the  board 
may  make  an  order  discharging  such  officer  from  further 
accountability  for  the  collection  of  any  such  amount  in 
any  case  as  to  which  the  board  determines  that  the  amount 
is  too  small  to  justify  the  cost  of  collection  or  that 
the  collection  of  such  amount  Is  Improbable  for  any  reason. 
Such  order  is  authorization  for  the  officer  to  close  his 
books  in  regard  to  such  item,  but  such  discharge  of 
accountability  of  the  officer  does  not  constitute  a 
release  of  any  person  from  liability  for  payment  of  any 
such  amount  which  is  due  and  owing  the  county.  ..." 

Section  i+,  Ordinance  9.0321,  provides: 

"The  Bureau  of  Delinquent  Revenue  Collections  .  .  . 
may,  with  the  consent  of  the  Controller  abandon  any  claim 
presented  to  the  bureau  for  collection.  Before  the  col- 
lection of  any  claim  is  abandoned  the  reasons  for  the 
abandonment  and  the  recommendation  of  the  bureau  shall 
be  submitted  to  the  Controller,  and  if  the  Controller 
should  approve  the  abandonment  of  said  claim,  the  depart- 
ment in  whose  favor  said  claim  exists  shall  be  given 
credit  for  the  amount  thereof,  If  said  amount  has  been 
charged  against  said  department,  and  if  not  so  charged, 
said  department  shall  be  released  from  all  liability  for 
the  collection  of  said  amount.   ..." 

It  is  readily  apparent  that  the  above  mentioned  provisions 
are  in  conflict  with  each  other.   The  statute  authorizes  the  board 
of  supervisors  to  discharge  the  accountable  officer  from  further 
accountability,  whereas  the  ordinance  authorizes  the  Bureau  of  Delinq- 
uent Revenue  Collection,  with  the  consent  of  the  Controller,  to 
abandon  any  claim  and  if  said  abandonment  is  approved,  the  department 
charged  with  liability  for  collection  shall  be  given  credit  for  the 
amount  thereof,  or  if  not  so  charged,  the  department  shall  be  released 
from  all  liability  for  collection  of  said  amount.   Unlike  the  afore- 
mentioned provisions  for  adjustment  and  compromise  of  claims  where 
the  ordinance  merely  imposes  additional  and  more  stringent  require- 
ments than  those  imposed  by  the  statute,  here  the  ordinance  differs 
completely  from  the  statute  in  that  it  vests  authority  to  abandon 
claims  in  the  Bureau  of  Delinquent  Revenue  and  the  Controller,  where- 
as the  statute  clearly  vests  such  authority  in  the  board  of  super- 
visors. 

There  being  a  conflict,  the  question  arises  whether  the 
statute  or  ordinance  shall  prevail.   The  answer  to  this  question 
depends  on  whether  or  not  this  is  a  matter  of  statewide  or  of  local 
conoern. 


OPINION  NO.  731 
October  19,  1953 
Page  5 

The  San  Francisco  Hospital  and  Laguna  Honda  Home  are 
operated  by  the  City  and  County  of  San  Francisco  in  its  capacity 
as  a  county  in  performing  the  duty  imposed  by  the  general  laws  of 
the  State  to  provide  for  the  care  of  the  indigent  sick  and  dependent 
poor  and  any  expectant  mother  who  is  unable  to  pay  for  her  necessary 
care.   (See  Madison  v»  City  and  County  of  San  Francisco,  106  Cal. 
App.  2d  232,  23U  P.  2d  11+1 ) 

"The  duty  to  relieve  the  Indigent,  established  by 
state  statute  ...  is  a  matter  of  statewide  Interest, 
in  which  the  City  and  County  of  San  Francisco  is  governed 
by  the  general  law,  ..." 

San  Francisco  v.  Collins, 
216  Cal.  187,  13'  P.  2d  912 

It  thus  appearing  that  the  operation  of  the  Health  Depart- 
ment institutions  is  a  county  function  and  a  matter  of  statewide 
concern,  Section  203«5,  Welfare  and  Institutions  Code,  must  neces- 
sarily prevail  over  inconsistent  provisions  of  Section  kt    Ordinance 
9.0321. 

An  ordinance  operating  unreasonably  and  oppressively,  or 
otherwise  invalid,  in  particular  applications  only,  may  be  valid 
and  enforceable  in  other  applications.   (McQuillin,  Municipal 
Corporations, §20.68)   In  other  words,  an  ordinance  which  may  be 
valid  as  to  one  set  of  facts  may  be  invalid  as  applied  to  another 
set  of  facts.   (Lee  v.  City  of  Chicago,  390  111.  306,  61  N.E.  2d 
367,  369)   It  is  not  necessary  that  an  entire  ordinance  should  be 
annulled  in  order  that  objections  to  certain  applications  of  it  may 
be  questioned  as  and  when  they  are  placed  before  the  courts  for 
specific  determination.   The  proper  judicial  action,  if  the  objection 
to  certain  provisions  of  an  ordinance  is  well  founded,  is  not  to 
vacate  the  ordinance  in  toto,  but  refuse  to  give  effect  to  the  part 
of  it  that  is,  on  this  hypothesis,  invalid,   (Cain  v.  Bayonne,  8l 
NJL  15,  78  ATL  663) 

Applying  the  above  rule  of  applicability,  it  thus  appears 
that  the  passage  of  the  statute  in  19U7  did  not  invalidate  the 
entire  ordinance  but  merely  rendered  it  invalid  insofar  as  it 
applies  to  the  abandonment  of  olaims  due  the  county  for  hospitaliza- 
tion and  medical  care. 

Accordingly,  you  are  advised  that  (1)  With  respect  to 
bills  rendered  for  service  at  Health  Department  Institutions, 
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Section  k   of  Ordinance  9.0321  is  valid,  excepting  the  provision  for 
abandonment  of  claims  which  is  in  conflict  with  Section  203.5, 
Welfare  and  Institutions  Code.   (2)  With  respect  to  other  claims 
in  favor  of  the  City  referred  to  the  Bureau  of  Delinquent  Revenue 
Collection,  Section  k   of  Ordinance  9.0321  is  valid. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


JC 


TO:  Mr.  Thomas  A.  Brooks 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 


OPINION  NO.  732 
October  19,  1953 

SUBJECT:   RATE  OF  PAY  FOR  POSITION  OF  SUPERINTENDENT  OF 
JAILS,  LEGALITY  AND  PROCEDURE  FOR  ESTABLISH- 
MENT THEREOF i   HANLEY  AND  REILLY  CASES 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 

"Referring  to  your  Opinion  No.  713,  I  believe  it  is 
premised  on  data  at  variance  with  the  facts  as  contained 
in  the  appended  exhibit. 

With  the   content  of  this  enclosure  before  you,   will 
you  please  advise  me: 

1.  (a)      Is  there  a  rate   of  pay  for  Class  D-66 

for  the  fiscal  year   1952-1953? 

(b)  Was  it  legally  established? 

(c)  If  no  rate   is   in  effect  for    1952-1953, 
how   should    it  be   legally  established? 

2.  (a)     VJaa   the  rate  of  pay  for  Class  D-66   set 
by  the  Board   of  Supervisors   in  the 
adoption  of   the   budget  for   the  fiscal 
year   1953-195^4-  legally  established? 

(b)      If  not,   how  should   such  a  rate  be   legally 
established?" 


OPINION 

Opinion  No.  713  was  written  pursuant  to  a  query  of  the 
Board  of  Supervisors  concerning  the  rate  of  pay  for  the  position  of 
Superintendent  of  Jails  for  the  months  of  May  and  June,  1953,  which 
period  was  not  covered  by  the  provisions  of  the  judgment  in  the 
Hanley  and  Reilly  cases.  This  opinion  was  premised  upon  the  grounds 
that  as  of  May  1,  1953  the  Civil  Service  Commission  had  declared  that 
these  positions  were  new  ones  for  which  no  salary  standards  had  been 
adopted.  Additional  facts  were  that  there  had  been  no  salary  stan- 
dardized for  the  fiscal  year  1952-53  for  this  classification.  The 
rate  that  had  been  recommended  by  the  head  of  the  department  was 
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L^O  to  ^25  per  month,  which  was  the  rate  established  for  this  class 
in  the  1951-52  Salary  Standardization  Ordinance,  and  in  effect  was  the 
last  amendment  to  the  proposed  schedule  of  .o«P«BM«loa  set  by  the 
Civil  Service  Commission  resolution  of  April  9,  1930  (See  Sec.  71)  ■ 
Therefore,  on  the  evidence  presented,  and  in  view  of  the  fact  that 
the  sum  recommended,  fcl£0  -  hp525  per  month,  was  in  accord  with  the 
limitations  of  Section  71,  I  advised  the  Board  of  Supervisors 
accordingly. 

The  present  query  is  much  broader  than  that  which  was 
asked  of  me  in  the  request  upon  which  Opinion  713  was  based. 

In  the  present  request  you  are  concerned  with  the  rates  of 
pay  for  the  position  D66  Superintendent  of  Jails  for  the  two  "seal 
vears  1952-53  and  1953-5k.  The  data  which  you  have  furnished  with 
ylur  requestshSws  substantially  the  situation  that  was  considered 
in  mv  earlier  opinion,  with  this  exception,  in  both  the  1952-53  and 
1953-5&  salwy  Standardisation  ordinances  the. class  is  listed  there- 
in but  no  rate  of  pay  is  provided.  Thus,  it  is  apparent  that  at  all 
t?mes  tnese  posiiiSS  were  considered  as  still  existent,  but  because 
oFtL   action  of  the  head  of  the  department  could  not  be  ^eluded  in 
the  budget,  salary  or  appropriation  ordinances.   (See  20,  69  &  Id 
Charter) 

Turning  specifically  to  the  questions  in  your  request,  I 
shall  answer  them  in  the  order  in  which  they  were  askeds 

1(a)  and  1(b).  Yes,  there  is  a  rate  of  pay  set  for  the 
classification  D66,  Superintendent  of  Jails,  for  the  £jBcal  year 
1952-53.  Under  the  provisions  of  Section  151  of  the  Charter,  a  rate 
of  pay  has  legally  been  set.  This  section  reads  in  part: 

"Not  later  than  January  15,  19iii|,  and  every 
five  years  thereafter,  and  more  often  if  in 
the  judgment  of  the  civil  service  commission 
or  the  board  of  supervisors  economic  conditions 
have  changed  to  the  extent  that  revision  of 
existing  schedules  may  be  warranted  -  -  -. 

Accordingly,  since  the  1952-53  salary  standardization 
ordinance  did  not  ?e?eal  the  1951-52  ^lary  standardization  ordinance, 
nor  did  it  contain  a  new  rate  of  the  class  D66,  Superintendent  of 
Jails,  no  revision  was  made  in  this  rate  of  V^O-^25  and  it  con- 
tinues as  the  established  rate  for  the  class  during  1952-53- 

However,  the  payment  to  be  made  in  the  particular  case 
under  discussion  is  pursuant  to  a  judgment  of  court  ordering  the 
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reinstatement  of  the  petitioners  Hanley  and  Reilly  to  the  positions 
of  Superintendent  of  Jails,  which  the  Court  determined  were  illegally 
abolished  by  the  Sheriff.   The  judgment  also  contains  a  recital  that 
they  are  entitled  to  all  the  compensation  attached  to  these  positions 
from  and  after  July  1,  19kl  *     Therefore,  your  query  concerning  the 
rate  of  pay  set  for  1952-53  must  be  determined  not  necessarily  from 
the  point  of  view  as  to  whether  one  has  been  legally  set,  but  has 
one  been  set  in  accordance  with  the  terms  of  the  judgment. 

Section  151  of  the  Charter  which  deals  with  the  standardi- 
zation of  salaries,  provides  the  method  of  setting  the  compensation 
for  a  given  position  or  office,  in  the  city  service.  When  such 
ordinance  is  passed,  according  to  the  provisions  of  the  charter,  the 
rate  contained  therein  becomes  the  rate  of  pay  for  the  ensuing  fiscal 
year.   If  a  proposed  schedule  of  compensation  is  adopted  by  a  Salary 
Standardization  Ordinance  in  a  given  year,  and  certain  positions 
have  been  illegally  abolished  because  of  the  action  of  an  appointing 
officer,  the  illegally  deposed  employees  or  officers  are  entitled  to 
have  their  compensation  reviewed  in  accordance  with  the  provisions 
of  Section  151.  Therefore,  the  Civil  Service  Commission  would  be 
required  to  furnish  facts  and  data  to  the  Board  of  Supervisors  and 
a  recommended  schedule  of  compensation  pursuant  to  Section  151  on 
these  positions  and  the  Board  of  Supervisors  may  then  determine  on  the 
basis  of.. the  data  and  facts  presented,  whether  or  not  they  should 
approve,  amend  or  reject  the  proposed  schedule,  and  amend  the  1952-  . 
53  Salary  Standardization  Ordinance  accordingly.  Section  151  provides 

that  any  amendment  to  the  Salary  Standardization  Ordinance  which  is 
adopted  after  April  1  of  any  year  shall  not  go  into  effect  until  the 
beginning  of  the  second  succeeding  fiscal  year.   It  is  my  opinion 
that  the  emoluments  which  the  Court  directs  that  the  city  and  its 
offices  pay  to  these  employees  in  the  judgment  includes  the  right  to 
any  increases  \tfhich  might  have  been  granted  as  the  result  of  the 
adoption  of  any  Salary  Standardization  Ordinance  during  the  time 
that  the  positions  were  illegally  omitted  from  the  annual  budget, 
appropriation  and  salary  ordinances,  and  therefore  this  amendment  to 
the  Salary  Standardization  Ordinance  would  not  be  subject  to  the  pro- 
visions of  Section  151  as  to  time. 

Therefore,  while  a  rate  of  pay  has  legally  been  established 
for  the  fiscal  year  1952-53,  nevertheless  the  petitioners  under  the 
judgment  are  entitled  to  have  the  question  of  the  rate  of  pay  for 
their  particular  classification  reviewed  by  the  Civil  Service  Com- 
mission for  that  year  and  have  the  Board  of  Supervisors  determine  if 
in  their  opinion  any  amendment  to  the  1952-53  Salary  Standardization 
Ordinance  is  necessary  on  the  basis  of  the  facts  and  data  certified. 

2(a)  and  2(b) .  Concerning  these  queries,  Opinion  No.  713 
did  not  cover  the  question  of  the  establishing  of  a  rate  of  pay  for 


ing: 
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the  fiscal  year  1953 -54*  From  the  data  furnished  by  you,  and  an 
examination  of  the  Salary  Standardization  Ordinance,  I  find  that  no 
rate  was  established  for  1953-54*  but  that  it  only  contains  the 
classifications'  number  and  titles.  The  budget  and  the  salary 
ordinance  for  1953-54»  however,  contain  a  rate  of  ^510-590  per  month 
for  this  classification. 

Section  151  of  the  Charter  specifically  states  the  follow- 

"Salaries  and  wag  es  paid  to  employees  whose 
compensations  are  subject  to  the  provision  of  this 
section  shall  be  those  fixed  in  the  schedule  of 
compensations  adopted  by  the  Board  of  Supervisors 
as  herein  provided  and  in  accord  with  the  provisions 
of  the  ordinance  of  the  Board  of  Supervisors  adopt- 
ing the  said  schedule  and  compensation  set  forth  in 
the  budget  estimates  and  the  annual  salary  ordinance 
and  appropriation  therefor  shall  be  in  accord  there- 
with." 

No  rate  of  pay  was  set  in  the  1953-54  Salary  Standardiza- 
tion Ordinance  for  this  classification.  As  I  nave  already  indicated 
in  my  answers  to  your  first  queries,  these  positions  have  been  deemed 
continuing  positions  throughout  the  period  of  the  litigation.   There- 
fore, that  portion  of  Section  151  quoted  above  applies.   Consequently, 
any  rate  of  pay  that  appears  in  the  appropriation  or  salary  ordinance 
must  be  the  rate  that  has  been  set  by  the  Board  of  Supervisors  in  the 
Salary  Standardization  Ordinance  for  the  year  in  question  or  the  last 
rate  set  by  the  Board  of  Supervisors  for  the  classification  in  any 
earlier  Salary  Standardization  Ordinance. 

In  order  that  the  rate  of  pay  for  1953-54  may  properly 
reflect  the  tenor  and  purport  of  the  judgment  in  the  cases  referred 
to,  and  inasmuch  as  the  judgment  was  not  final  when  the  1953-54 
Salary  Standardization  Ordinance  was  adopted,  the  procedure  outlined 
in  my  answer  to  your  first  series  of  questions  regarding  1952-53 
should  be  followed.  Since  no  rate  was  inserted  for  the  classifica- 
tion Superintendent  of  Jails  in  the  1953-54  Salary  Standardization 
Ordinance,  the  ordinance  should  be  amended  to  reflect  a  rate  for 
this  classification  in  accordance  with  the  procedure  set  forth  in 
Section  151.   If  after  the  rate  is  established  it  becomes  necessary 
to  amend  the  appropriation  and  salary  ordinance,  this  should  be  done 
in  order  that  all  the  requirements  of  the  charter  concerning  the  legal 
method  of  setting  the  rate  for  this  class  and  the  payment  of  the  sal- 
ary of  the  occupants  of  this  class  may  be  fully  complied  with. 

Respectfully  submitted, 

DION  R.  HOLM 
To:  City  Attorney 

Harry  D.  Ross 
Controller 


OPINION  NO.  733 
October  20,  1953 

SUBJECT:   TITLE  TO  LICK  PLACE 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"At  the  Board  meeting  of  July  13th,  Supervisor 
McCarty  called  the  members'  attention  to  a  matter 
which  has  created  conflicting  claims  concerning  con- 
trol and  use  of  Lick  Place,  a  thoroughfare  which  runs 
north  from  Post  Street  to  Sutter  Street,  between 
Montgomery  and  Kearny  Streets. 

"Supervisor  McCarty  pointed  out  that,  until 
recently,  Lick  Place  was  open  to  public  travel,  but 
that  at  the  present  time  barriers  have  been  erected 
and  policemen  stationed  at  either  end  to  discourage 
such  travel. 

"Supervisor  McCarty  respectfully  requests  that 
you  advise  him  as  to  the  present  state  of  the  title 
to  Lick  Place,  particularly  in  view  of  the  possibilities 
that  either  the  abutting  property  owners  or  the  public 
may  have  acquired  some  prescriptive  right  with  respect 
to  use  thereof." 

OPINION 

An  investigation  of  the  title  to  "Lick  Place"  reveals  that  on 
July  16,  1906  a  McEnerney  action  (No.  8)  was  filed  in  the  Superior 
Court  of  the  State  of  California  in  and  for  the  City  and  County  of 
San  Francisco  involving,  in  part,  the  area  now  called  "Lick  Place." 
The  plaintiff  in  the  action  was  "Real  Property  Investment  Corpora- 
tion" (of  which  Rudolph  Spreckels  was  then  president),  and  the  City 
and  County  of  San  Francisco  appeared  in  that  action,  through  its 
then  City  Attorney,  William  G.  Burke,  and  filed  its  answer  on  Janu- 
ary 23>  1907.   Thereafter,  judgment  was  rendered  in  this  action  on 
April  5»  1909  (and  recorded  on  May  19,  1909)  in  favor  of  the  plain- 
tiff, and  contained  in  part  the  following  statement  and  decree: 


"And  it  appearing  to  the  Court  that  the 
property  described  in  the  complaint  and  herein 
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"described  has  never  heretofore  been,  nor  is  the 
same  now,  devoted  to  use  as  a  public  highway  of 
the  City  and  County  of  San  Francisco; 


"NOV/,  THEREFORE,  IT  IS  HEREBY  ORDERED,  ADJUDGED, 
AND  DECREED  that  the  plaintiff  was,  at  the  commence- 
ment of  this  action,  and  ever  since  has  been,  and 
now  is,  the  owner  in  fee  simple  absolute  of,  and 
was  and  is  in  possession  of,  and  was  and  is  entitled 
to  the  complete  possession  of,  all  of  that  certain 
lot  of  land  situate,  lying,  and  being  in  the  City  and 
County  of  San  Francisco,  State  of  California,  bounded 
and  particularly  described  as  follows,  to  wit: 

"COMMENCING  at  a  point  on  the  southerly  line  of 
Sutter  Street,  distant  thereon  one  hundred  sixty 
(160)  feet  westerly  from  the  westerly  line  of 
Montgomery  Street;  running  thence  westerly  along 
the  said  southerly  line  of  Sutter  Street  thirty 
(30)  feet;  thence  at  right  angles  southerly  and 
parallel  with  Montgomery  Street  Two  Hundred  and 
Seventy-five  (275)  feet  to  the  northerly  line  of 
Post  Street;  thence  easterly  along  said  northerly 
line  of  Post  Street  thirty  (30)  feet;  thence  at 
right  angles  northerly  and  parallel  with  Montgomery 
Street  two  hundred  and  seventy-five  feet  to  the 
point  of  commencement. 

Being  a  portion  of  Fifty  Vara  Lots  Nos.  $^ 
and  575." 

The  property  referred  to  as  "Lick  Place"  is  now, and  has  been 
since  1926,  assessed  to  private  owners. 

You  are  therefore  advised  that  based  upon  the  aforesaid  judg- 
ment, "Lick  Place"  is  privately  owned  property. 


NSW 


TO:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 


Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


OPINION  NO.  73k 
October  20,  1953 


SUBJECT:   RESIDENCE  OF  MINOR  WHEN  FATHER 
DESERTS  FAMILY,  SECURES  FOREIGN 
DIVORCE  AND  MARRIES  ANOTHER  WOMAN. 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 


"Your  opinion  with  regard  to  a  question  arising  out  of 
the  situation  related  below  will  be  appreciated. 

"The  father  of  Geraldine  M.,  minor  child,  deserted  his 
wife  and  children  in  February  19^3 »  at  which  time  the 
family  was  residing  in  Contra  Costa  County. 

"On  August  llj.,  191-1-3 *  Geraldine  was  made  a  ward  of  the 
Contra  Costa  Juvenile  Court  under  provisions  of  Sub- 
division (d)  of  Section  700,  Welfare  and  Institutions 
Code,  and  thereafter  said  child  was  supported  by  Contra 
Costa  funds  in  various  foster  homes  and  institutions 
designated  by  said  court. 

"In  July,  19kk>    said  father  obtained  a  divorce  from  his 
wife,  the  mother  of  said  child,  in  Las  Vegas,  Nevada. 
Said  mother  was  given  custody  of  said  child.   Said  father 
was  ordered  to  pay  ^70.00  per  month  toward  support  of 
two  children,  including  the  child  in  question,  with 
rights  of  visitation. 

"The  child  and  mother  did  not  appear  before  the  Nevada 
Court  nor  were  they  present  in  the  State  of  Nevada  dur- 
ing the  divorce  proceedings. 

"Said  father   thenceforth  failed  to   comply  with   said   sup- 
port  order   and  did  not   communicate  nor  make   his  whereabouts 
known  to   the   child  or    the   child's  mother  for   seven  years 
immediately  following.      During  this  period  of   the   father's 
absence,    the   mother  maintained  relationship  with   the   child 
and   the  Contra  Costa  Probation  Office,    and  in  no  way 
jeopardized  her   status   as   the    child's   custodian.     Her 
current  residence  is   elsex^here. 

"Legal   abandonment   action  was  never   filed  in  any  court   to 
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declare  the  child  free  fro.i  the  custody  and  control 
of  the  father  under  the  provisions  of  Section  701 >   Wel- 
fare and  Institutions  Code,  State  of  California. 

"In  March  1951  $    the  father  unexpectedly  communicated 
with  the  Contra  Costa  Probation  Department  seeking 
information  concerning  his  daughter.  He  stated  he  had 
married  another  woman  in  19^»  and  now  was  residing  in 
San  Francisco  where  he  and  his  wife  intended  to  make 
permanent  abode. 

"After  said  father  had  indeed  resided  in  San  Francisco 
County  for  a  period  of  one  year,  Contra  Costa  County 
Juvenile  Court  ordered  the  case  of  Geraldine  M.  trans- 
ferred to  the  San  Francisco  Juvenile  Court  under  provisions 
of  Section  880(b),  Uelfare  and  Institutions  Code,  holding 
that  the  child  was  properly  a  resident  of  San  Francisco 
County  because:   (1)  the  child  had  not  been  legally  freed 
from  the  custody  and  control  of  the  father  under  provisions 
of  Section  701,  Uelfare  and  Institutions  Code;  and,  (2) 
the  father  had  regained  custody  of  the  child  on  making 
his  whereabouts  known,  since  the  Nevada  decree,  as  it 
concerned  custody  of  the  child,  was  invalid  for  lack 
of  jurisdiction. 

"At  a  hearing  held  September  5>  1952,  San  Francisco 
Juvenile  Court  accepted  transfer  of  the  case,  made  the 
child  a  ward  of  the  court  and  ordered  maintenance  for 
foster  home  support  from  county  funds. 

"The  question  on  which  this  office  desires  your  opinion 
is  as  follows: 

"l.   Did  Contra  Costa  County  Juvenile  Court  properly 
hold  that  the  residence  of  the  child  reverted 
automatically  from  mother  to  father  on  the  re- 
appearance of  the  father  after  eight  years 
desertion  because: 

"a.  The  father's  conduct  alone  was  not  sufficient 
in  itself  to  establish  abandonment  as  intended 
in  Section  17.1(a),  t/elfare  and  Institutions 
Code,   Abandonment  could  have  been  established 
only  by  an  action  filed  under  the  provisions 
of  Section  701,  Welfare  &  Institutions  Code. 
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"b.  The  mother's  sole  custody  granted  in 

Nevada  is  invalid  since  the  child  was  not 
present  and  therefore  outside  that  court's 
jurisdiction. 

"c.   The  mother's  sole  custody  established  by 

virtue  of  mother  and  father  living  apart  for 
nine  years  under  desertion-divorce  circum- 
stances automatically  expired,  since  no 
legal  basis  attached  to  it  from  any  statute 
whatsoever,  including  Section  17,  welfare 
and  Institutions  Code,  all  other  factors 
to  the  contrary  notwithstanding." 

OPINION 

The  rule  relating  to  the  residence  of  a  minor  child  is  set 
forth  in  Section  17«l(a)  of  the  Welfare  and  Institutions  Code  as 
follows: 

"(a)  The  residence  of  the  father  determines  that 
of  the  child  during  the  lifetime  of  the  father 
unless  the  father  has  abandoned  the  child,  has  been 
legally_depr iv_ed_  of _  his  custody  or  is  in  fact  living 
separate  and  apart"  from  the  mother  of  the  child. 
In  the  latter  case,  the  residence  of  the  child  is 
determined  by  the  residence  of  the  parent  who  has 
his  custody." 

Under  the  language  of  Section  17.1(a),  if  the  father  has 
abandoned  the  child,  or  has  been  legally  deprived  of  its  custody, 
or  is  living  separate  and  apart  from  the  mother  of  the  child,  the 
child's  place  of  residence  is  that  of  the  mother  who  has  its  custo- 
dy. 

The  facts  you  state  show  both  that  the  father  abandoned  the 
child  and  that  he  is  living  separate  and  apart  from  the  mother.   It 
would  also  seem  to  show  that  he  had  been  legally  deprived  of  the 
child's  custody  by  the  Nevada  court's  decree.   He  secured  the  decree 
and  is  estopped  to  challenge  its  terms.   If  he  could  challenge  the 
custody  order,  he  could  challenge  the  support  order.   I  believe  the 
law  would  not  stultify  itself  by  allowing  this. 

However,  it  is  not  necessary  to  decide  this  question  because 
the  facts  of  (a)  abandonment,  and  (b)  marryin  another  woman  and 
living  separate  and  apart  from  the  child's  mother  for  seven  years, 
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establish  that   the    child's  residence    is    that  of  the   mother.      It 
iuld  be   absurd  to  hold  that  a  man  could  leave   his  wife,   divorce 
her,    secure   a  decree   giving  her   the   child's   custody,   disobey  the 
decree's   order   for   child   support,  marry  another  woman,   move   to 
another   county,    and  eight  years   later   claim  he    and  not    the    child's 
mother  had  legal   custody. 

In  in  Re  Hawkins,   183  Cal.  568,   the  father,   by  a  divorce 
decree,  waTTrd£rTd~to  pay  for   the   support  of  his   child  and  gig 
comply  with   that   order.      However,   he   did  nothing  by  way   of  contact- 
ing  and  inquiring  about   the   child  and  had  done  nothing   since    the 
divorce  except   to  make  payments  for  the   support.     The  court  held 
Shi?    this  SIS   sufficient   Evidence   to    sustain  the   finding   of   abandon- 
Sent,    and  the   fact   that  he   complied  with  the   decree  by  way   of   support 
did  not   overcome  the   finding  that  he  had  abandoned  the  child. 

In  Coffee's   Probate  Decisions,   p.    128,   it   was   held   that  where 
the   husbandTde"serted  his" wife,    and  left  her    to   care   and  provide   for 
an  infant  child,    this   constituted  an  abandonment  by  the   husband,    and 
on   the  mother's   death  he  was   precluded  from  obtaining  the   child's 
custody  in  a  guardianship  proceeding. 

In  light  of  Section  17.1(a),    supra,    and  these   decisions,   it 
is  my  opinion  that   the   Contra  Costa  County  Juvenile   Court  did  not 
properly  hold   that  the  residence   of  the   child  reverted   to    that   of 
the  father  when  the   father  reappeared  eight  years  later. 

Respectfully   submitted, 

DION   R.    HOLM 
City  Attorney 

To:     Youth  Guidance  Center 
375  Woodside  Avenue 

Attn:      Thomas  P.    Strycula,   Supervisor 
Probation  Services. 


AOS 


opinion  no.  735 
October  21,  1953 


SUBJECT:   INDEFINITE  SUSPENSION,  EIRE  DEPARTMENT 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"The  Board  of  Fire  Commissioners  ask  -  'Does 
the  Chief  of  Department  have  the  right  and  power  to 
suspend  a  member  of  the  Department  indefinitely? 

"This  question  arises  due  to  an  interpretation 
of  the  Book  of  Rules  and  Regulations  of  the  San  Fran- 
cisco Fire  Department,  Rule  lj.32,  under  the  heading  of 
Discipline,  as  follows: 

'The  Chief,  the  Deputy  Chief,  Assistant  Chiefs, 
and  Battalion  Chiefs  shall  have  the  power  to 
suspend  from  duty  any  subordinate  officer  or 
member  for  any  violation  of  the  Rules  and  Regu- 
lations or  orders  of  the  Department.   The  Chief 
of  the  Division  of  Fire  Prevention  and  Investiga- 
tion and  the  Mechanical  Engineer  shall  also  have 
powers  of  suspension  in  respect  to  those  members 
under  their  supervision.' 

"2.   Can  the  Chief  or  Commission  keep  a  man  under 
suspension  indefinitely  while  awaiting  the  outcome  of 
a  Court  case,  or  otherwise  without  holding  a  trial  in 
connection  with  charges  arising  out  of  suspension  for 
infraction  of  rules." 

OPINION 

In  the  opinion  numbered  1+212  of  this  office  to  the  Fire  Depart- 
ment and  dated  December  9,  1914-8,  you  were  there  advised  that  the 
Chief  of  Department  had  the  right  to  suspend  one  of  the  members 
pending  a  trial  before  the  Fire  Commissioners.   Such  a  suspension 
is  valid  because  it  is  deemed  to  be  a  temporary  precaution  for  the 
preservation  of  good  order  and  discipline. 

Your  inquiry  now  is  Txrhether  a  member  of  your  department  can  be 
suspended  indefinitely. 
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A  suspension  is  valid  pending  a  trial  before  the  Pire  Commis- 
sion since  it  is  not  deemed  a  punishment  as  stated  in  the  referred- 
to  opinion.   But  a  member  then  must  be  brought  to  trial  in  accord- 
ance with  the  rules  of  the  Fire  Commission  for  the  suspension  to 
remain  ^alid.   (Pire  Department  Rules  and  Regulations,  Sections 

A  suspension  for  an  indefinite  period  would  be  illegal  since 
a  member  is  entitled  to  a  fair  and  impartial  trial  as  provided  in 
Section  155  of  the  Charter.   Such  a  suspension  would  be  tantamount 
to  a  punishment  or  dismissal  without  affording  the  member  the 
hearing  referred  to  in  Section  155  of  the  Charter,  and  contrary  to 
the  language  of  Section  l55« 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
WEM 


TO:   Board  of  Pire  Commissioners 
Room  2,  City  Hall 
San  Francisco  2 


OPINION  NO.  736 
October  2L  ,  1953 

SUBJECT:   LEGALITY  OP  LOANS  OF  OBJECTS  OP  ART  BY  BOARD 
OP  TRUSTEES  OP  DE  YOUNG  MUSEUM  TO  SAN  MATEO 
MUSEUM  FOR  CHILDREN  AND  STANFORD  UNIVERSITY; 
POWERS  OF  TRUSTEES. 

Gentlemen: 

I  have  your  request   for  an  opinion  as  follows: 

REQUEST 

"It  is  respectfully  requested  by  the  Board  of 
Trustees  of  the  M.  H.  deYoung  Memorial  Museum  that 
your  opinion  be  given  in  regard  to  the  legality  of 
loaning  various  objects  of  art  to  the  San  Mateo 
Children's  Museum  and  to  Stanford  University. 

"None  of  the  items  being  contemplated  are  gifts 
of  Michael  DeYoung  in  his  grant  to  the  City  of  San 
Francisco.   Furthermore,  the  items  concerned  have 
been  idle  in  our  warehouse  for  many  years,  and  they 
are  taking  up  valuable  space  that  could  otherwise  be 
used  to  great  advantage." 

OPINION 

Under  Section  51  of  the  Charter  your  Board  has  "exclusive 
charge  of  the  said  memorial  museum,  the  lands  set  aside  therefor, 
and  its  affairs,  and  of  all  real  and  personal  property  thereunto 
belonging,  or  which  may  be  acquired  by  loan,  purchase,  gift,  devise, 
bequest,  or  otherwise,  when  not  inconsistent  with  the  terms  and 
conditions  of  the  loan,  gift,  devise,  or  bequest.  The  trustees 
shall  have  power  to  insure  loan  exhibits  against  any  risk."  The 
management  of  the  objects  of  art  in  the  museum  is  thus  placed  under 
your  exclusive  control  as  trustees  for  the  benefit  of  the  general 
public  and  you  have  a  large  discretion  in  determining  what  particul- 
ar activities  will  best  serve  the  public  interest  in  the  advancement 
of  art  and  education  in  the  arts.  You  are  accountable  for  any 
abuse  of  this  discretion,  but  I  can  find  no  such  abuse  in  the  pro- 
posed loans  under  the  circumstances  outlined  in  your  letter. 

The  objects  of  art  in  question  are  not  now  and  have  not  been 
displayed  in  the  deYoung  Museum  for  a  considerable  period  of  time 
and  I  understand  that  it  is  customary  practice  for  public  museums 
to  engage  in  the  mutual  loans  of  exhibits  not  currently  on  display 
at  the  particular  museum.   This  customary  practice  is  specifically 
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recognized  in  Section  37555  of  the  Government  Code  relating  to 
fifth  and  sixth  class  cities  which  provides  as  follows: 

"The  board  may  borrow  objects  of  natural 
or  historical  value  from,  lend  such  objects 
to,  and  exchange  them  with,  other  museums. 
It  may  allow  non-residents  to  borrow  such 
objects,  and  may  accept  loans  of  such  objects 
from  any  persons.   It  may  prescribe  the  con- 
dition of  such  loans." 


It  is  also  indirecty  recognized  by  the  reference  to  loans  in  the 
above  quoted  provision  of  Section  5l  of  the  Charter. 

It  is  my  opinion  that  you  may  legally  make  the  loans 
proposed  in  your  letter. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   M.  H.  DE  YOUNG  MUSEUM 
Board  of  Trustees 
Golden  Gate  Park 
San  Francisco 
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SUBJECT:   LEASE  OP  AIRPORT  PROPERTY;  INTERPRETATION  OF 
CHARTER  SECTION  93  WITH  REFERENCE  TO  POWERS 
AND  DUTIES  OF  DIRECTOR  OF  PROPERTY,  BOARD  OF 
SUPERVISORS  AND  PUBLIC  UTILITIES  COMMISSION, 
TO  PERIOD  OF  LEASE  AND  OTHER  MATTERS. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"SECTION  93. 

When  the  head  of  any  department  in  charge  of  real 
property  shall  report  to  the  board  of  supervisors  that 
certain  land  is  not  required  for  the  purposes  of  the 
department,  the  board  of  supervisors,  by  ordinance,  may 
authorize  the  lease  of  such  property.   The  director  of 
property  shall  arrange  for  such  lease  for  a  period  not  to 
exceed  twenty  years,  to  the  highest  responsible  bidder  at 
the  highest  monthly  rent.   The  director  of  property  shall 
collect  rents  due  under  such  lease. 

The  public  utilities  commission  may  provide,  by  reso- 
lution, that  agricultural  or  other  lands  used  and  useful  for 
water  department  purposes  and  at  the  same  time  available  for 
leasing  or  rental  for  agricultural  or  other  purposes  shall 
be  subject  to  lease  and  administration  by  the  operating  forces 
of  the  water  department,  and  further,  the  public  utilities 
commission  may  provide  by  resolution,  that  lands  now  devoted 
to  airport  purposes  or  lands  that  may  hereafter  be  acquired 
and  devoted  to  airport  purposes  may  be  leased  or  rented  for 
a  period  not  to  exceed  forty  years,  and  the  director  of 
property  shall  arrange  for  such  lease  to  the  highest  res- 
ponsible bidder  at  the  highest  monthly  or  annual  rent,  and 
thereafter  the  administration  of  any  and  all  such  leases 
shall  be  by  the  public  utilities  commission;  provided,  however, 
that  no  such  lease  shall  be  made  to  any  other  public  utility 
without  the  approval  of  the  board  of  supervisors  by  two-thirds 
vote  thereof. 

(Amended,  19^4-6 ) 

"in  order  to  properly  interpret  the  provisions  of  the 
above  section,  the  following  questions  are  propounded: 

"(1)  '.  .  .  .  The  director  of  property  shall  arrange  for 
such  lease  for  a  period  not  to  exceed  20  years  .  .  .  ' 
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"Do  the  words  'shall  arrange'  mean  that  the  Director 
of  Property  is  entrusted  with  and  responsible  for  the 
preparation  of  the  lease  and  the  provisions  thereof? 

"■.Then  the  lease  is  to  be  for  a  purpose  not  necessarily 
a  part  of  the  operation  of  the  airport,  but  for  the  con- 
venience of  the  public  using  the  airport,  for  example  a 
restaurant,  automobile  parking  lot,  or  similar  purposes, 
what  is  the  maximum  period  allowable? 

"If  the  property  is  to  be  used  for  purposes  foreign 
to  the  operation  of  the  airport,  such  as  gas  station 
purposes  or  a  motel,  what  is  the  proper  procedure  and 
what  is  the  maximum  period? 

"(2)  '.  .  .  the  public  utilities  commission  may 
provide  by  resolution  that  lands  now  devoted  to  airport 
purposes  or  lands  that  may  hereafter  be  acquired  and 
devoted  to  airport  purposes  may  be  leased  or  rented  for 
a  period  not  to  exceed  forty  years  and  the  director  of 
property  shall  arrange  for  such  lease  .  .  .  ' 

"In  this  case  is  it  necessary  that  the  Board  of 
Supervisors  by  ordinance  authorize  such  a  lease? 

"After  the  highest  responsible  bid  is  obtained, 
is  it  necessary  that  the  Director  of  Property  have 
such  a  bid  confirmed  by  the  Board  of  Supervisors  or 
the  Public  Utilities  Commission?" 


OPINION 

A.   The  Provision  that  the  Director  of 
Property  "Shall  Arrange  for  Such 
Lease"  Does  Not  Confer  Upon  the 
Director  of  Property  the  Power  to 
Pass  Upon  the  Provisions  of  a  Lease 
Already  Determined  Upon  by  the 
Public  Utilities  Commission. 

Your  first  question  deals  with  the  meaning  of  the  phrase  that 
"the  Director  of  Property  shall  arrange  for  such  lease"  as  used  in 
Section  93  of  the  Charter.  This  phrase  is  used  in  that  section  in 
two  places:  the  first  (par.  /l/) ,  in  connection  with  the  lease  of 
surplus  property  or,  in  other  words,  "property  not  required  for  the 
use  of  the  department,"  requiring  authorization  by  the  Board  of 
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Supervisors,  and  the  second  (par.  /2/) ,    in  connection  with  the 
lease  of  Airport  property  requiring,  only,  authorization  by  the 
Public  Utilities  C omrai s s i on . 

The  provision  that  "the  Director  of  Property  shall  arrange  for 
such  lease"  originally  appeared  in  Section  93  of  the  Charter  in  the 
first  paragraph,  with  respect  to  leasing  of  surplus  property  in 
general.   In  191+6 ,  when  Section  93  was  amended  by  enlarging  upon 
the  second  paragraph  to  provide  for  the  leasing  of  Airport  property 
"devoted  to  airport  purposes,"  the  wording  that  "the  Director  of 
Property  shall  arrange  for  such  lease"  was  carried  into  this  amend- 
ment. 

The  natures  of  the  properties  involved  in  the  present  two 
paragraphs  of  Section  93  are  to  be  distinguished. 

Surplus  property  in  general  may  be  leased.   Presumably,  this 
would  include  surplus  property  at  the  Airport.   There  is  thus  es- 
tablished a  policy,  if  deemed  advisable,  of  leasing  out  surplus 
property  prior  to  its  disposition. 

The  second  paragraph,  pertaining  particularly  to  the  Airport, 
as  well  as  the  Water  Department,  does  not  involve  "surplus  proper- 
ty," For  example,  leases  are  authorized  for  the  Water  Department 
under  the  program  of  permanent  retention  of  legal  title.  The  same 
is  true  of  the  Airport,  for  we  find  in  the  express  words  of  the 
Charter  the  characterization  of  lands  "devoted  to  airport  purposes.1 
Implicit  in  this  phrase  is  the  conception  that,  although  leased,  the 
land  shall  continue  to  be  "devoted  to  airport  purposes." 

At  a  later  point,  I  will  demonstrate  the  breadth  of  this 
latter  phrase.   In  the  meantime,  I  confine  the  discussion  to  my 
interpretation  of  the  clause  to  the  effect  that  the  Director  of 
Property  "shall  arrange"  for  a  lease  of  any  land  "devoted  to  air- 
port purposes." 

The  only  judicial  interpretation  of  the  second  paragraph  of 
Section  93  appears  in  the  case  of  Laurent  v.  City  and  County  of 
San  Francisco  (1950),  99  Cal.App, (2d)  707,  which  involved  a  lease 
for  automobile  parking  and  "U-Drive"  purposes  at  the  Airport.   In 
upholding  the  validity  of  the  reservation  by  the  Public  Utilities 
Commission  of  power  to  confirm  the  award  of  bid  or  to  reject  any 
and  all  bids,  although  the  transaction  had  been  referred  by  the 
Commission  to  the  Director  of  Property  "to  arrange  for  such  lease," 
pursuant  to  Section  93  of  the  Charter,  the  Court  ruled  (page  709): 

"The  charter  vests  in  the  director  /of  property^ 
the  authority  to  'arrange'  for  the  lease  'to  the 


ID 


Opinion  No.  737 
October  23,  1953 
Page  [).. 


highest  responsible  bidder'  and  that  is  all  the 
authority  the  director  is  expressly  given  by  the 
charter  .  .  • 

"To  hold  that  the  call  was  made  by  the  commission 
(although  arranged  by  the  director)  and  that  the  right 
reserved  to  reject  bids  was  its  right,  is  not  at  all  at 
war  with  the  language  of  the  charter,  but  wholly  con- 
sistent with  it."      (Emphasis  of  the  Court) 

The  case  thus  holds  that  the  task  in  effecting  a  lease  of  Air- 
port property  is  primarily  that  of  the  Public  Utilities  Commission 
and  that  the  extent  of  the  authority  of  the  Director  of  Property 
is  to  call  for  and  receive  bids  and  designate  the  highest  respons- 
ible bidder,  subject  to  the  power  of  confirmation  by  the  Commission 
of  the  award  of  bid  and  subject  to  the  power  of  the  Commission  to 
reject  all  bids. 

It  should  be  noted  that,  under  the  provisions  of  Section  93, 
the  Director  of  Property  acts  only  upon  the  authorization  either 
of  the  Board  of  Supervisors  (in  relation  to  surplus  property  in 
general)  or  the  Public  Utilities  Commission  (in  relation  to  Air- 
port property  not  surplus).   The  Board  or  Commission  authorizing 
such  action  may  determine,  therefore,  the  terms  or  conditions  under 
which  the  action  is  to  be  performed--in  other  words,  may  exclusive- 
ly pass  upon  the  terms  of  the  document  of  lease. 

The  Public  Utilities  Commission  has  by  the  Charter  been 
vested  with  full  and  complete  jurisdiction  over  the  Airport. 
(Charter  Sections  120,  121  and  125.)   The  management,  development 
and  operation  of  the  Airport  for  the  best  interests  of  the  City  and 
County  of  San  Francisco  is  consequently  the  responsibility  of  the 
Public  Utilities  Commission.   I  do  not  consider  that  the  language 
in  Section  93,  conferring  in  the  Director  of  Property  the  power  to 
"arrange  for  such  lease,   creates  any  power  other  than  the  function 
of  calling  for  and  accepting  bids  and  the  function  of  award  to  the 
highest  bidder,  subject  to  confirmation  by  the  Commission  or  re- 
jection by  the  Commission  of  all  bids.   I  am  of  the  opinion,  there- 
fore, that  the  Public  Utilities  Commission  has  the  exclusive  right 
to  formulate  the  provisions  of  this  character  of  lease  and  should, 
by  its  resolution  providing  for  the  leasing  of  Airport  real  prop- 
erty devoted  to  airport  purposes,  pass  upon  the  terms  and  condi- 
tions under  which  such  Airport  property  should  be  leased.   The 
responsibility  is  thereafter  that  of  the  Director  of  Property  to 
arrange  for  the  leasing  of  said  Airport  property,  under  the  terms 
and  conditions  theretofore  set  forth  in  the  resolution  of  the 


Opinion  No.  737 
October  23>  1953 
Page  5. 


Public  Utilities  Commission,  to  the  highest  responsible  bidder  in 
accordance  with  the  provisions  of  Section  93  of  the  Charter.   I 
am,  consequently,  constrained  to  hold  that,  in  calling  for  bids 
for  any  lease  for  airport  purposes,  the  Director  of  Property  is 
under  the  obligation  to  follox^/  any  instruction  of  the  Public  Util- 
ities Commission  as  to  the  terms  of  the  lease,  with  the  further 
obligation  to  fix,  in  the  call  for  bids,  a  minimum  of  acceptable 
bid,  as  directed  by  the  Public  Utilities  Commission,  and  with  the 
duty  to  provide,  in  the  call  for  bids,  for  confirmation  by  the 
Public  Utilities  Commission  of  any  award  of  bid,  coupled  with  the 
reservation  of  power  in  the  Commission  to  reject  any  and  all  bids. 
(Laurent  v.  City  and  County  of  San  Francisco,  supra.) 

In  this  connection,  I  call  attention  to  the  decision  in  Miami 
Beach  Airline  Service  v.  Crandon  (Fla,  19lj.7),  32  So.  (2d)  l£3»  172 
A.L.R.  llj.25.   This  case  sustained  the  validity  of  the  award  of  an 
exclusive  concession  for  transportation  to  and  from  an  airport. 
While  this  case  deals  with  a  concession  and  not  a  lease,  the 
ground  of  the  holding  is  important  to  consider.   It  is  (p.  lij.29  of 
172  A.L.R. ,  top  of  column  1): 

"Vfhen  a  governmental  entity  is  authorized  to 
exercise  a  power  purely  proprietary,  the  law  leans 
to  the  theory  that  it  has  full  power  to  perform  it 
in  the  same  efficient  manner  as  a  private  person  would 
do." 

The  Public  Utilities  Commission  is  doubtless  familiar,  by  the 
very  nature  of  its  duties,  with  problems  extending  throughout  the 
Airport,  possessing  knox^ledge  of  the  necessity  of  various  provis- 
ions in  Airport  leases,  x^ith  those  provisions  designed  for  the 
protection  of  the  whole  Airport.   It  is  apparent  that  it  is  not  to 
be  subjected  to  direction  as  to  contents  of  the  leases  under  pres- 
ent discussion  by  an  official  unconnected  with  it,  having  numerous 
general  duties  not  pertaining  to  the  Airport,  and  having,  so  far 
as  his  numerous  duties  disclose,  but  slight  familiarity  with  Air- 
port problems.   Such  interpretation  of  the  law  would  not  be  con- 
sistent with  the  construction  leading  to  the  efficiency  which, 
under  the  decision  in  the  preceding  case,  should,  if  possible,  be 
effectuated. 

For  this  further  reason,  in  addition  to  the  precise  authority 
of  the  Laurent  case,  I  have  arrived  at  the  conclusion  herein  in- 
dicated. 

I  think  It  quite  proper  that  on  an  Airport  lease  the  Director 
of  Property  preliminarily  designate  the  highest  responsible  bidder, 
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subject  to  further  action  by  the  Public  Utilities  Commission.   This 
is  for  the  reason  that  the  Charter  provides  that  he  arrange  for 
such  lease  "to  the  highest  responsible  bidder." 

B.   The  Term  "Airport  Purposes"  Extends  to 
Various  Uses  Incidental  to  the  Operation 
of  the  Airport. 

Your  next  questions  deal  with  procedures  and  maximum  periods 
allowable  for  leases  of  various  properties  at  the  Airport. 

Prior  to  an  outline  upon  these  subjects,  it  is  necessary  to 
dispose  of  a  preliminary  problem  raised  by  you.   Presumably,  there 
can  be  no  question  but  that  any  transaction  directly  concerned  with 
the  arrival  or  departure  of  aircraft  would  be  for  "airport  purposes" 
However,  you  refer  to  two  categories  which  you  describe  as  follows: 
(a)  "a  purpose  not  necessarily  a  part  of  the  operation  of  the  Air- 
port, but  for  the  convenience  of  the  public  using  the  Airport,  for 
example,  a  restaurant,  automobile  parking  lot,  or  similar  purposes; 
and  (b)  "purposes  foreign  to  the  operation  of  the  Airport,  such  as 
gas  station  purposes  or  a  motel." 

The  answers  to  your  questions  require  an  understanding  of  ttfhat 
is  meant  by  the  term  "Airport  purposes"  in  Section  93  of  the  Char- 
ter.  No  comprehensive  definition  of  what  is  encompassed  in  the 
term  "Airport  purposes"  is  possible. 

The  phrase  "Airport  purposes"  should  not  be  considered  a 
static  thing  but  must  be  considered  an  elastic  phrase  which,  with 
the  development  of  modern  aviation,  encompasses  many  activities 
which  in  the  early  days  of  aviation  may  not  have  been  at  that  time 
considered  as  "Airport  purposes." 

The  thought  I  have  in  mind  has  been  well  expressed  by  Mr, 
Justice  Cardozo  in  the  case  of  Hesse  v.  Rath  (N.Y.  1928),  I6I4.  N.E. 
31+2,  in  which  the  validity  of  municipal  bonds  for  the  establish- 
ment of  an  airport  was  sustained.   A  statute  of  the  State  of  New 
York  authorized  a  municipality  to  establish,  construct  and  operate 
an  airport.   The  Constitution  of  the  State  of  New  York  inhibited 
a  city  from  incurring  any  indebtedness  except  for  city  purposes. 
It  was  argued  that  the  acquisition  of  an  airport  or  landing  field, 
if  a  public  purpose,  was  not,  in  any  event,  a  city  purpose.   It  was 
there  stated  by  Mr.  Justice  Cardozo: 

"We  think  the  purpose  to  be  served  is  both 
public  and  municipal.   A  city  acts  for  city 
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"purposes  when  it  builds  a  dock  or  a  bridge  or  a 
street  or  a  subway.   (Citing  cases)   Its  purpose 
is  not  different  when  it  builds  an  airport  .  .  . 
Aviation  is  to-day  an  established  method  of  trans- 
portation.  The  future,  even  the  near  future  will 
make  it  still  more  general.   The  city  that  is  without 
the  foresight  to  build  the  ports  for  the  new  traffic 
may  soon  be  left  behind  in  the  race  of  competition. 
Chalcedon  was  called  the  city  of  the  blind,  because 
its  founders  rejected  the  nobler  site  of  Byzantium 
lying  at  their  feet.  The  need  for  vision  of  the 
future  in  the  governance  of  cities  has  not  lessened 
with  the  years.   The  dweller  within  the  gates,  even 
more  than  the  stranger  from  afar,  will  pay  the  price 
of  blindness." 

This  decision  clearly  indicates  that,  in  acting  in  the  con- 
struction of  an  airport,  a  municipal  purpose  cannot  be  segregated 
from  a  public  purpose  and  that  airport  purposes  embody  full  and 
complete  uses  incidental  to  an  airport. 

In  City  of  Toledo  v.  Jenkins  (Ohio,  19l|4)»  ^  N.E.  (2d)  656, 
the  issue  was  the  extent  of  airport  property  exempt  from  taxation 
upon  the  basis  of  public  use.   The  Court  stated  (p.  663,  column 
2): 

"A  ticket  office,  waiting  rooms,  baggage  rooms,  storage 
space,  administrative  offices,  light  control,  dining 
rooms,  facilities  for  repairs  and  the  furnishing  of 
gasoline  are  necessary  to  a  complete  public  utility 
airport  unit.  Then,  too,  aviation  in  a  particular  area 
must  find  its  center  in  some  airport.   Public  utilities 
are  created  to  render  service  to  the  public  and  for  the 
service  a  charge  is  made.   Any  incidental  use  allied  to 
the  main  public  purpose  is  likewise  public.   Renting 
space  in  buildings  to  others  to  promote  aviation  by  ex- 
tending service  at  the  airport  to  all  the  public  using 
its  facilities  would  be  a  use  incidental  to  the  main 
public  purpose.   Moreover,  the  mere  fact  that  revenue 
is  received  for  the  space  so  rented  does  not  change  the 
public  aspect,  so  long  as  the  purpose  of  the  utility  is 
subserved  and  the  objective  is  not  primarily  to  obtain 
revenue.   It  is  the  'primary  and  principal'  use  that 
controls  and  the  fact  that  incidental  revenue  is  derived 
from  the  property  does  not  in  and  of  itself  alter  the 
public  character  of  the  use  to  which  the  property  is  put. 
For  authorities  see  annotation  101  A.L.R.  790.   So  all 
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"the  real  estate  necessary  and  incidental  to  the  opera- 
tion of  a  municipally  owned  and  controlled  airport 
unit  would  in  its  operation  be  concerned  with  a  public 
use. " 

Upon  the  foregoing  cases,  which  I  consider  expressive  of  sound 
law,  I  am  not  in  agreement  with  you  in  the  assumption  contained  in 
your  request  for  opinion  that  a  lease  for  "gas  station  purposes  or 
a  motel:'  must  necessarily  be  considered  a  use  "foreign  to  the  opera- 
tion of  the  airport."  Likewise,  I  do  not  accede  to  the  view  ex- 
pressed in  your  request  for  opinion  that  a  use,  such  as  "a  restaur- 
ant, automobile  parking  lot,  or  similar  purposes"  must  inevitably 
be  determined  for  purposes  "not  necessarily  a  part  of  the  operation 
of  the  Airport,  but  for  the  convenience  of  the  public  using  the 
Airport."  The  latter  phrase  does  not  present  a  true  test.  The 
operation  in  and  out  of  aircraft  with  necessary  ingress  and  egress 
by  the  public  is  likewise  "for  the  convenience  of  the  public,"  yet 
no  one  would  doubt  that  "airport  purposes"  are  alone  involved. 

However,  it  is  not  proper,  at  the  present  time,  when  no  spec- 
ific operation  or  activity  is  before  me,  to  determine  whether  a 
particularly  enumerated  activity  would,  or  would  not,  be  an  "airport 
purpose."  Rather,  I  believe  it  is  more  advisable  to  inform  you 
generally  on  the  subject  at  the  present  time  and  to  advise  you  as 
to  the  nature  of  specific  activities  comprehended  in  proposed  leases 
from  time  to  time  as  such  leases  are  placed  before  me. 

C,   Periods  of  Leases  and  Details  of  Procedure. 

If  land  devoted  to  "airport  purposes"  is  to  be  leased  for  a 
use  properly  considered  to  be  an  "airport  purpose,"  then  the  leas- 
ing of  such  land  would  be  determined  upon  by  the  Public  Utilities 
Commission  together  with  the  provisions  to  be  incorporated  in  the 
lease,  and  the  period  for  any  such  lease  would  be  forty  years,  or 
less,  according  to  the  judgment  of  the  Commission,   The  administra- 
tion of  any  such  lease  by  the  very  terms  of  the  Charter  would  be  by 
the  Public  Utilities  Commission. 

However,  if  property  which  has  been  acquired  for  and  devoted 
to  "airport  purposes"  is  no  longer  needed  for  such  "airport  pur- 
poses" and  the  head  of  the  department  should  so  report  to  the  Board 
of  Supervisors,  then  the  Board  of  Supervisors  could  authorize  the 
lease  of  such  property.   The  maximum  period  for  any  lease  of  such 
property,  under  the  first  paragraph  of  Section  93  of  the  Charter, 
would  be  twenty  years.   The  rents  thereunder  would  be  collected  by 
the  Director  of  Property  and  the  administration  of  any  such  lease 
would  be  under  the  jurisdiction  of  the  Director  of  Property  and  not 
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the  Public  Utilities  Commission. 

As  the  management  of  the  Airport  of  the  City  and  County  of 
San  Francisco  has  been  placed  under  the  jurisdiction  of  the  Public 
Utilities  Commission,  broad  discretion  must  therefore  be  vested  in 
the  Public  Utilities  Commission  in  determining  whether  a  particular 
use  contemplated  for  Airport  lands  is  an  "airport  purpose"  or  not. 
In  this  connection,  it  must  be  remembered  that  airports,  by  their 
very  nature,  must  be  located  away  from  centers  of  population  and  the 
airport  must  therefore  be  in  a  position  to  supply  to  its  employees, 
airline  employees,  air  travelers  and  visitors,  many  services  and 
facilities.  These  services  and  facilities  incidental  to  the  opera- 
tion of  the  Airport  would  necessarily  be  considered  within  the  scope 
of  "airport  purposes." 

While  broad  discretion  is  vested  in  the  Public  Utilities 
Commission,  as  has  been  stated,  the  Public  Utilities  Commission  may 
not  arbitrarily  determine  that  a  use  which  cannot  be  considered  a 
legitimate  airport  purpose  is  such,  so  as  to  retain  jurisdiction 
over  the  leasing  of  property  which  is  not  "devoted  to  airport  pur- 
poses. " 

See  City  of  Roseville  v.  Tulley,  55  Cal.App.(2d)  601,  where 
the  Court  stated  at  page  605: 

"The  question  as  to  whether  the  performance  of 
an  act  or  the  accomplishment  of  a  specific  purpose 
constitutes  a  'public  purpose,'  and  the  method  by 
which  such  action  is  to  be  performed  or  purpose  ac- 
complished, rests  in  the  judgment  of  the  city  council, 
and  the  judicial  branch  will  not  assume  to  substitute 
its  judgment  for  that  of  the  governing  body  unless 
the  latter' s  exercise  of  judgment  or  discretion  'is 
shown  to  have  been  unquestionably  abused. '   (City  of 
Oakland  y.  rilliams,  206  Cal.  315  727*4-  P.  328/.  p.  327.) 
In  the  cited  case  the  court  dealt  with  the  powers  of  the 
Board  of  Port  Commissioners  of  the  city  of  Oakland, 
holding  that  a  lease  between  that  body,  as  lessor,  and  a 
private  corporation,  as  lessee,  covering  a  warehouse  to 
be  erected  on  municipally  owned  tide-lands  with  public 
funds,  was  executed  for  a  public  purpose. 

"'  .  .  .  Questions  of  policy  are  not  submitted  to 
judicial  determination,  and  the  courts  have  no  general 
authority  of  supervision  over  the  exercise  of  discretion, 
which,  under  our  system,  is  reposed  in  the  people  or 


Opinion  No.  737 
October  23,  1953 
Page  10. 


"other  departments  of  government.'" 
(Emphasis  of  the  Court  in  City  of  Roseville  decision) 

As  I  have  heretofore  indicated,  from  time  to  time,  as  specific 
proposed  leases  are  considered,  I  will  undertake  to  advise  you  as 
to  whether  a  particular  lease  of  Airport  property  is  for  an  "air- 
port purpose"  or  not. 

D.  With  Respect  to  Leases  of  Lands  Devoted 
to  Airport  Purposes,  It  is  Not  Required 
that  the  Board  of  Supervisors  authorize 
Such  Lease  or  that  the  Award  of  Bid  be 
Confirmed  by  the  Board  of  Supervisors. 

Your  final  two  interrogations  pertain  to  the  necessity,  if 
any,  of  an  ordinance  of  authorization  by  the  Board  of  Supervisors 
or  the  necessity,  if  any,  of  a  confirmation  of  award  of  bid  by 
either  the  Board  of  Supervisors  or  the  Public  Utilities  Commission. 

I  assume  that  your  inquiries  are  confined  to  leases  of  land 
devoted  to  airport  purposes,  since  the  first  paragraph  of  Section 
93  is  clear  in  requiring  an  ordinance  for  the  leasing  by  the  City 
of  surplus  property. 

I  am  mindful  that,  under  Section  92  of  the  Charter,  dealing 
exclusively  with  sales  of  real  property,  the  Board  of  Supervisors 
is  to  authorize  a  sale  prior  to  any  action  being  taken  by  the 
Director  of  Property.   There  is  likewise  such  provision  in  the 
first  paragraph  of  Section  93  with  reference  to  the  leasing  of  sur- 
plus property.   However,  there  is  no  such  provision  in  the  second 
paragraph  of  Section  93  with  reference  to  leases  of  property  "de- 
voted to  airport  purposes."  The  omission  is  significant. 

In  confirmation  of  the  views  I  have  expressed,  precise  re- 
quirement in  the  Charter  of  preliminary  action  by  the  Board  of 
Supervisors  in  the  instance  of  sales  (Section  92)  and  in  the  in- 
stance of  leases  of  surplus  property  (Sec.  93,  par.  /l/)  and  the 
exclusion  of  such  requirement  in  the  second  paragraph  of  Section 
93,  with  reference  to  leases  of  land  "devoted  to  airport  purposes" 
is  strongly  indicative  of  the  intent  deliberately  to  exclude  that 
requirement  in  the  last  mentioned  form  of  transaction. 

These  principles  are  well-settled:   (1)  in  determining  the 
meaning  of  a  charter  section,  the  Charter  is  to  be  interpreted  as 
a  single  statute  inclusive  of  amendments,  and  (2)  the  presence  of 
certain  words  in  one  portion  of  the  Charter  and  their  omission  in 
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a  related  portion  is  indicative  that,  in  the  latter,  the  omission 
was  made  advisedly. 

Both  of  these  principles  were  applied  in  Wade  v.  Board  of 
Administration  (19lj.5),  67  Cal.App.(2d)  1\\$.      The  issue  there  was 
whether  appointed  officers  were  within  the  meaning  of  "employees" 
covered  by  amendments  to  the  Alameda  County  Charter  in  authorizing 
the  creation  of  a  Retirement  System.   In  answering  this  question 
in  the  negative,  the  upper  court  rules  (page  71+9  /2/) : 

"Plaintiff  calls  attention  to  two  charter  sections 
wherein  the  word  'employee'  is  used  in  such  a  way  as  of 
necessity  to  include  appointive  officers,  and  he  argues  that 
since  the  word  is  given  different  meanings  in  various  sec- 
tions, it  is  impossible  to  determine  the  meaning  of  the 
word  as  it  is  used  in  section  1\\.   by  referring  to  other 
sections  wherein  it  is  used;  that  the  word  must  be  inter- 
preted only  in  the  light  of  the  particular  section  in 
which  it  is  used.   It  is  a  well  settled  rule  of  statutory 
construction,  however,  that  in  order  to  give  proper  inter- 
pretation to  certain  words  or  phrases  used  in  one  part  of 
an  act  or  statute,  the  entire  act  or  statute  may  be  ex- 
amined to  ascertain  the  meaning  of  the  words  or  phrases 
giving  rise  to  the  controversy.   Applying  that  rule  of 
construction  to  the  situation  here  presented,  it  is 
reasonable  to  assume  that  if  it  had  been  the  intention 
to  include  elective  officers  in  the  retirement  system 
authorized  by  section  llj.,  that  section  would  have  been 
worded  the  same  as  the  other  sections  of  the  charter 
above  referred  to,  by  mentioning  both  officers  and 
employees."    (Emphasis  of  the  Court) 

It  is  therefore  my  opinion  that  the  second  paragraph  of  Section 
93  is  worded  in  such  fashion  as  not  to  require  any  enabling  ordin- 
ance by  the  Board  of  Supervisors  or  confirmation  by  that  body  of 
the  award  of  bid. 

I  have  given  consideration  to  the  proviso  at  the  end  of  the 
second  paragraph  of  Section  93  of  the  Charter.   It  is  that  no 
lease  of  land  devoted  to  airport  purposes  "shall  be  made  to  any 
other  public  utility  without  the  approval  of  the  board  of  super- 
visors by  two-thirds  vote  thereof." 

Particular  attention  is  called  to  the  use  of  the  word  "other." 
In  my  opinion,  this  proviso  covers  only  a  proposed  lease  to  a 
concern  engaged  or  to  be  engaged  in  the  operation  of  an  airport. 
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It  is  well  settled,  both  under  the  terms  of  our  Charter,  by  which 
the  utility  known  as  the  Airport  is  placed  under  the  jurisdiction 
of  the  Public  Utilities  Commission,  and  under  the  general  rules  of 
law  that  the  operation  of  an  airport  by  a  municipality  is  in  the 
public  utility  field. 

Charter  §§121,  122  and  125 J 

State  v.  Johnson  (Neb.  1928), 
220  N.VJ.  273,  271)-; 

State  v.  Jackson  (Ohio  1929), 
167  N.E.  396; 

Jones   v.    Keck   (Ohio  19U.6) , 
7I4.  N.E.    (2d)    61<4,    61+6; 

Price  v.  Storms  (Okla.  19lj-2), 
130  Pac.  (2d)  523; 

State  v.  Board  of  County  Commissioners 
(Ohio  19^7),  79  N.E.  (2d)  69«,  703. 

As  we  have  noted,  the  language  does  not  require  approval  of 
the  Board  of  Supervisors  where  a  lessee  happens  to  be  a  utility. 
It  cannot  be  conceived  that  there  is  an  attempt  to  discriminate 
against  utilities  in  general  by  this  added  requirement,  in  the 
sense  that  a  utility,  regardless  of  type,  must  gain  a  two-thirds 
consent  of  the  Board  of  Supervisors  in  order  to  obtain  a  lease  of 
property  devoted  to  airport  purposes,  while  a  concern  not  in  the 
utility  business  need  not  meet  that  requirement. 

However,  there  is  firm  foundation  for  the  policy  of  restrict- 
ion upon  leasing  to  a  utility  engaged  or  to  be  engaged  in  airport 
operation.   A  similar  restriction  upon  a  lease  of  the  whole  or  part 
of  a  public  utility  is  found  in  Section  123  of  the  Charter. 

Turning  to  your  specific  questions,  I  summarize  the  conclus- 
ions expressed  above: 

(A)  The  provision  that  the  Director  of  Property  "shall  ar- 
range" for  the  lease  of  land  "devoted  to  airport  purposes"  does 
not  empower  the  Director  of  Property  to  pass  upon  the  provisions 
of  such  lease.   The  latter  is  the  duty  of  the  Public  Utilities 
Commission. 

(B)  The  term  "airport  purposes"  extends  to  various  uses 
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incidental  to  the  Airport.   The  provisions  of  leases  in  this  cat- 
egory are  exclusively  within  the  jurisdiction  of  the  Public 
Utilities  Commission, 

(C)  It  is  not  required  by  the  Charter  that  a  lease  of  land 
"devoted  to  airport  purposes"  be  authorized  by  ordinance  or  other 
action  of  the  Board  of  Supervisors. 

(D)  Confirmation  of  the  award  of  bid  for  a  lease  of  land 
"devoted  to  airport  purposes"  is  to  be  made  by  the  Public  Util- 
ities Commission  and  not  by  the  Board  of  Supervisors. 

Trith  reference  to  paragraphs  (C)  and  (D)  above,  it  is  recog- 
nized that,  in  some  past  instances,  enabling  ordinances  and  reso- 
lutions in  confirmation  of  the  award  of  bid  have  been  presented  to 
the  Board  of  Supervisors.  This  has  occurred  at  the  insistence  of 
attorneys  for  a  proposed  lessee.  I  offer  no  criticism  of  this  at- 
titude of  those  attorneys,  due,  on  their  part,  to  what  I  may  cor- 
rectly describe  as  an  over-abundance  of  caution. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   Mr.  Eugene  J.  Riordan 
Director  of  Property 
Real  Estate  Department 
375  City  Hall 
San  Francisco  2 


DHH 


OPINION  NO.  738 
October  26,  1953 

SUEJECT:   EMPLOYMENT  OF  PRISOHERS  IN  SAN  FRANCISCO  JAILS. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  concerning  the 
possibility  of  employing  prisoners  from  the  San  Francisco  County 
Jail  in  City  and  County  public  utilities  located  out:  of  the  Ci~y  of 
San  Francisco.   It  has  been  suggested  that  these  prisoners  could 
perform  some  type  of  constructive  work  such  as  gardening,  brush  clean- 
ing, reforestration  anc  building  fire  trails. 

OPINION 

Before  considering  your  request,  it  is  necessary  to  examine 
the  authority  upon  which  it  is  made. 

Section  i+017  of  the  California  Penal  Code  provides: 

n§  I4.OI7  •   Ar  or  king  _of_  prisoners:   Authority  to  require: 
'Labor  on  public  works' _  defined./  Persons  confined 
in  the  county  jail  under  a  final  judgment  of  imprison- 
ment rendered  in  a  criminal  action  or  proceeding,  may 
be  required  by  an  order  of  the  board  of  supervisors 
to  perform  labor  on  the  public  works  or  ways  in  the 
county. 

"'Labor  on  public  works'  defined.   The  phrase  'labor 
on  the  public  works'  as  used  in  this  section  shall 
include  among  other  things  clerical  and  menial  labor 
in  the  county  jail  or  in  the  camps  maintained  for  the 
labor  of  such  persons  upon  the  ways  in  the  county." 

Section  I4.OI8  of  the  Penal  Code  provides  that  the  Board  of 
Supervisors  making  such  an  order  may  prescribe  and  enforce  the  rules 
and  regulations  under  which  said  labor  is  to  be  performed  and,  when 
approved  by  the  Eoard  of  Supervisors,  allows  the  deduction  of  five 
days  from  the  sentence  for  each  month  of  work  and  obedience  of 
these  rules. 

On  October  II4.,  1952,  pursuant  to  the  provisions  of  these 
sections  of  the  Penal  Code,  the  Eoard  of  Supervisors  of  the  City 
and  County  of  San  Francisco  enacted  Ordinance  No.  7572  (Series 
of  1939).   The  pertinent  provisions  of  this  ordinance  provided: 
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"Section  1.   Pursuant  to  provisions  of  the  Penal 
Code  of  the  State  of  California,  the  Sheriff  of  the 
City  and  County  of  San  Francisco  is  hereby  authorized 
to  require  persons  confined  in  the  county  jail  under 
a  final  judgment  of  imprisonment  rendered  in  a  crim- 
inal action  or  proceeding  to  perform  labor  on  the 
public  works  or  ways  in  said  City  and  County, 

"The  phrase  'labor  on  the  public  works'  as  used  in 
this  section  shall  include  among  other  things  cler- 
ical and  menial  labor  in  the  county  jail  or  In  the 
camps  maintained  for  the  labor  of  such  persons  upon 
the  ways  in  the  city  and  county* 

"Section  2.   Rules  and  regulations  under  which  such 
labor  is  to  be  performed  shall  be  promulgated  by  the 
Sheriff,  subject  to  prior  approval  thereof  by  resolu- 
tion of  the  Eoard  of  Supervisors.   The  Sheriff  is 
hereby  authorized  and  directed  to  enforce  said  rules 
and  regulations."   (Underscoring  added) 

The  ordinance  also  authorized  the  deduction  of  five  days  from 
the  sentence  for  each  month  of  obedient  service. 


Under  the  authority  given  him,  the  Sheriff  subsequently 
proposed  certain  rules  and  regulations,  which  were  approved  and 
adopted  by  the  Eoard  of  Supervisors  on  November  10,  1952,  by  Res- 
olution No.  12785.  The  rules  and  regulations  were  as  follot^s: 

"l.  That  the  performance  of  labor  by  persons  con- 
fined in  the  county  jail,  as  provided  in  Ordinance 
No.  7572  (Series  of  1939)  shall  be  restricted  to 
clerical  and  menial  labor  in  and  on  county  jail 
property  and  shall  not  be  performed  on  other  public 
works. 


"2.   BE  IT  FURTHER  RESOLVED  That  the  President  of 
the  Eoard  of  Supervisors,  subject  to  the  approval 
of  the  Eoard  of  Supervisors,  shall  appoint  a 
Rehabilitation  and  Advisory  Committee  to  observe 
the  workings  of  said  ordinance  and  to  present  to 
the  Sheriff  and  to  the  Eoard  of  Supervisors  sug- 
gestions so  that  the  regulations  can  be  formulated 
to  better  attain  the  objects  of  said  ordinance." 
(Underscoring  added) 

It  is  obvious  that  under  the  rules  for  the  employment  of 
prisoners,  as  they  now  exist,  no  county  prisoner  may  be  used  off 
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county  jail  property  for  the  purposes  suggested  in  your  request, 
for  Rule  1  specifically  provides  that  the  labor  "shall  be  restricted 
to  clerical  or  menial  labor  in  and  on  county  jail  property  and  shall 
not  be  performed  on  other  public  works*"  " 

However,  it  is  my  impression  that  this  request  for  opinion 
is  being  made  under  the  provisions  of  Rule  2  in  order  to  determine 
whether  these  rules  and  regulations  may  be  amended  and  the  scope  of 
employment  extended  to  the  services  suggested  in  your  request. 

Your  attention  is  called  to  the  wording  of  Penal  Code  Section 
1+017 »  under  which  the  ordinance  was  adopted,  and  to  the  wording  of 
the  ordinance  itself.   In  Section  I4.OI7  the  authority  to  employ  pris- 
oners is  limited  to  "labor  on  public  works  or  ways  in  the  county." 
In  Ordinance  7572,  the  Supervisors  limited  the  services  to  "labor 
on  public  works  or  wayB  in  said  City  and  County." 

Therefore,  it  is  my  opinion  that,  according  to  wording  of 
both  the  Penal  Code  section  and  the  ordinance  as  they  now  exist  it 
would  be  unlawful  to  employ  these  prisoners  on  any  work  out  of  the 
City  and  County  of  San  Francisco,  and  more  specifically,  on  public 
utilities  property  outside  of  the  county,  which  cannot  be  considered 
"public  works  or  ways  in  the  county." 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To: 


James  H.  Turner 
Manager  of  Utilities 
287  City  Hall 


RS 


OPINION  NO.  739 
October  26,  1953 

SUBJECT:   IN  ORDINANCE  APPROVING  REDEVELOPMENT  PLANS J 
IE  GALITY  OF  PROVISION  OF  RIGHT  0;'  CITY  AND 
COUNTY  TO  APPROVE  OR  DISAPPROVE  SALES  AND 
PURCHASES  OF  REDEVELOPMENT  PROJECT  AREA 
PROPERTY. 

Gentlemen: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"Further,    in  connection  with  my  letter   to  you  dated  June 
18,    1953 t   and,   responsive    thereto,    your   opinion  No. 
710,   dated  June   30,   1953. 

"POWER  OF   CITY,    REDEVELOPMENT   AGENCY  AND  BOARD 
OF   SUPERVISORS  RE  EXECUTIONS   OF  AGREEMENT    PRO- 
VIDING FOR    PURCHASE  AND  SALE   OF   REDEVELOPMENT 
PROPERTY  THROUGH  REAL  ESTATE  DEPARTMENT   OP   CITY, 

"Supervisor  Christopher   desires   to  be   informed  as   to 
whether   or  not    the  Eoard  of  Supervisors   can  provide   in  the 
ordinance   approving   the   final  plans   for   the   Diamond 
Heights   and/or  Western  Addition  Redevelopment    Project 
that  all   property  purchases,    sales   or   leases   shall  be 
reviewed  by  the  Director   of  property  and  be   subject   to 
approval  by  the  Eoard  of  Supervisors, 

"He  would  also   like   to  be    informed  as   to  whether  or  not 
the  Foard  of  Supervisors   can  provide   in  said   ordinance 
in  lieu  of    the    above   that  all  property  purchases,    sales 
or   leases   shall  require    the   approval   of  the  Director   of 
Property  but    in  the   event   ox'   disagreement  between  the 
Community  Redevelopment  Authority  and   the  Director   of 
Property  that   the  matter  would  be  referred  to  the  Board 
of  Supervisors   and  the  Board's   decision  in  the  matter 
would  be   final." 

OPINION 

In  City  Attorney's  Opinion  No.  l(.liilx  (June  11,  19li8)  it  was 
stated  in  part  as  follows:   "Community  redevelopment  as  dealt  with 
in  the  Community  Redevelopment  Law  is  not  a  municipal  affair.   It  is 
a  State  affair....   The  Board  of  Supervisors  in  proceeding  under  the 
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Act  does  not  exercise  the  broad  powers  of  the  city  and  county  as  to 
municipal  affairs  but  is  acting,  rather,  as  a  legislative  body  of  the 
city  and  county  functioning  as  a  State  agency.  To  be  valid,  the  acts 
of  the  Eoard  of  Supervisors  must  be  authorized  by  the  State  law 
under  which  it  proceeds." 

The  Community  Redevelopment  Law  and  the  Housing  Authorities 
Law  are  similar  in  nature.   In  construing  the  Housing  Authorities 
Law  the  Supreme  Court  held  in  the  case  of  Housing  Authority  vs.  City 
of  Los  Angeles,  38  Cal.  2d  853,  at  page  8621 

"Each  functioning  body,  the  city  and  the  housing 
authority,  is  a  separate  body  politic  vested  with 
specific  duties  and  powers  under  the  Housing  Author- 
ities Law  and  Housing  Cooperation  Law  to  effect  a 
state  objective.  Neither  is  functioning  independently 
of  that  state  law.   In  pursuing  the  state  objective 
each  is  governed  by  the  state  law  and  neither  may 
exercise  powers  not  vested  or  recognized  by  that  law. 
The  city  and  the  housing  authority  function  as  admin- 
istrative arms  of  the  state  in  pursuing  the  state 
concern  and  effecting  the  legislative  objective, 

"...  Upon  the  formation  of  the  housing  authority  the 

state  law  thereupon  and  thereafter  controlled  the  city 

and  the  housing  authority  and  no  other  law  concerning 

the  acquisition,  operation  or  disposition  of  property 

is  applicable  to  the  authority  except  as  specifically 

provided.   (Health  &  Saf.  Code,  §3^320. )u 

In  City  Attorney's  Opinion  No.  710  (June  30,  1953)  the  powers 
of  the  Redevelopment  Agency  and  the  Board  of  Supervisors  regarding  the 
purchase  and  sale  of  property  in  a  redevelopment  project  area  were 
fully  and  completely  reviewed  and  set  forth. 

In  that  opinion  I  held:   "Both  the  Redevelopment  Agency  and 
the  City  and  County  of  San  Francisco  function  as  administrative 
arms  of  the  state  in  pursuing  the  state  concern  and  effecting  the 
legislative  objective  under  the  Community  Redevelopment  Law  and  may 
exercise  only  those  powers  which  are  recognized  by  that  law.   Under 
the  provisions  of  the  Community  Redevelopment  Law  the  Redevelopment 
Agency  has  the  responsibility  and  the  duty  of  purchasing  the  real 
and  personal  property  within  the  redevelopment  area," 

As  further  stated  in  that  opinion:   "All  sales  of  property 
in  the  project  area  in  addition  must  be  made  in  accordance  with 
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Section  33268  of  the  Health  and  Safety  Code  v/hich  provides  for  a 
public  hearing  by  the  agency  before  sale  of  the  property.   ,  .  • 
The  law  does  not  require  that  purchases  of  real  property  by  the 
local  agency  be  approved  by  the  Board  of  Supervisors  unless  such 
property  is  to  be  purchased  from  the  :Re development  Revolving  Fund. 

"Section  33880  H»&  S.  Code  provides  for  establishment  of  such 
fund  from  funds  appropriated  by  the  city  and  county  or  funds  derived 
from  the  sale  of  general  obligation  bonds  authorized  by  the  city 
(Section  33881  H.  &  S.  Code)  for  the  purpose  of  acquiring  real 
property  in  any  project  area,  or  the  clearance,  aiding  and  reloca- 
tion of  site  occupants,  and  the  preparation  of  any  project  area  for 
redevelopment  (Section  33883  H.  &  S.  Code).   Money  from  such  fund 
may  be  paid  to  the  agency  for  accomplishing  the  purposes  of  Section 
33883,  supra,  upon  such  terms  and  conditions  as  the  Eoard  of  Super- 
visors may  prescribe  (Section  3388U  H.  &  S.  Code).   Section  33^87 
of  the  Health  and  Safety  Code  provides  that  the  sale  or  lease  of 
any  property  acquired  in  whole  or  in  part  from  said  Redevelopment 
Revolving  Fund  first  shall  be  ap'proved  by  the  legislative  body  by 
resolution  after  public  hearing,"   (emphasis  added) 

In  determining  the  power  of  the  Board  of  Supervisors  \<iith 
respect  to  the  ordinance  adopting  the  final  redevelopment  plans, 
we  must  therefore  look  to  the  express  provisions  of  the  Community 
Redevelopment  Law. 

Sections  33700  to  33711,  Health  and  Safety  Code,  inclusive, 
contain  all  of  the  provisions  relative  to  the  formulation  of  final 
redevelopment  plans.   Sections  33730  to  3371+6  of  the  Community 
Redevelopment  Lav;  (H.  &  S.  Code)  contain  all  of  the  provisions 
relative  to  the  adoption  of  the  final  redevelopment  plans  and  th 
matters  to  be  considered  by  the  legislative  body.   Section  337^2, 
H.  &  S.  Code,  provides  as  follows: 

"The  approval  of  a  redevelopment  plan  by  a  legislative 
body  shall  be  by  ordinance.  The  ordinance  shall; 

"(a)   Contain  a  legal  description  of  the  boundaries 
of  the  project  area  covered  by  the  redevelopment  plan. 

"(b)   Set  forth  the  purposes  and  intent  of  the  legis- 
lative body  with  respect  to  the  project  area. 

"(c)   Refer  specifically  to  the  determinations 
required  in  other  sections  of  this  article. 
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"(d)  Contain  by  reference  to  maps,  reports,  and 
other  information  the  full  details  of  the  approved 
plan. 

"(e)  Designate  the  approved  plan  as  the  official 
redevelopment  plan  of  the  project  area." 

There  is  no  provision  in  the  Community  Redevelopment  Law 
which  provides  for  approval  of  property  purchases,  leases  or  sales 
by  the  legislative  body  (or  the  community)  except  where  such  prop- 
erty is  purchased  from  the  Redevelopment  Revolving  Fund. 

It  is  therefore  my  opinion  that  the  Board  of  Supervisors  may 
not  provide  in  the  ordinance  adopting  the  final  plans  for  the  Dia- 
mond Heights  or  Western  Addition  Redevelopment  Project  any  provis- 
ions that  all  property  purchases,  sales  or  leases  shall  be  reviewed 
by  the  Director  of  Property  and  be  subject  to  approval  by  the  Board 
of  Supervisors. 

It  is  further  my  opinion  that  the  Board  of  Supervisors  may 
not  provide  in  said  ordinance  that  property  purchases,  sales  or 
leases  shall  require  the  approval  of  the  Director  of  Property  and  in 
event  of  disagreement  between  the  Community  Redevelopment  Authority 
and  the  Director  of  Property  that  the  matter  be  referred  to  the 
Board  of  Supervisors  for  final  decision. 

While  Section  337MJ-  of  the  Community  Redevelopment  Law 
(H.  &  S.  Code)  provides: 

"Before  entering  into  any  or  certain  types  of  contracts 
in  connection  with  the  redevelopment  plan,  the  legisla- 
tive body  may  require  the  agency  to  submit  such  con- 
tracts to  the  legislative  body  and  obtain  its  approval." 

It  is  my  opinion  that  this  section  is  not  applicable  to  con- 
tracts involving  the  purchase,  sale  or  lease  of  real  property  in  the 
project  area  inasmuch  as  the  Community  Redevelopment  Law  provides 
specifically  for  the  performance  of  these  particular  matters  by 
the  Agency. 

Respectfully  submitted, 

DION  R.  HOLM 
MG  City  Attorney 

TO:   Mr.  John  R.  McGrath 

Clerk  of  the  Board  of  Supervisors 
235  City  Hall 
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November  2,  1953- 

SUBJECT:   APPLICABILITY  OF  VEHICLE  CODE  §  601.5 

PROHIBITING  SPEED  CONTESTS  ON  HIGHWAYS, 
TO  SPORTS  CAR  RACES  IN  GOLDEN  GATE  PARK. 

Dear  Sir: 

I  am  in  receipt  of  your  recent  request  for  an  opinion 
as  follows: 

REQUEST 

"My  attention  has  been  directed  to  Section 
601. 5  of  the  State  Motor  Vehicle  Code  with  the 
particular  reference  as  to  its  applicability  to 
the  sports  car  road  races  in  Golden  Gate  Park. 
The  contention  is  made  that  the  road  races  are 
in  "Violation  of  this  State  Code. 

"Will  you  please  advise  me." 

OPINION 

Vehicle  Code  §  601.5  reads  as  follows: 

"§  601.5   Speed  Contests.   (a)   No  person 
shall  engage  in  any  motor  vehicle  speed  contest 
or  exhibition  of  speed  on  a  highway  and  no  per- 
son shall  aid  or  abet  in  any  such  motor  vehicle 
speed  contest  or  exhibition  on  any  highway. 

"(b)   No  person  shall  for  the  purpose  of 
facilitating  or  aiding  or  as  an  incident  to  any 
motor  vehicle  speed  contest  upon  a  highway  in 
any  manner  obstruct  or  place  any  barricade  or 
obstruction  or  assist  or  participate  in  placing 
any  such  barricade  or  obstruction  upon  any 
highway. 

"(c)   Any  person  who  violates  this  section 
shall  upon  conviction  thereof  be  punished  by 
imprisonment  in  the  county  jail  for  not  more 
than  ninety  days  or  by  fine  of  not  more  than 
two  hundred  fifty  dollars  ($250)  or  by  both  such 
fine  and  imprisonment." 

A  temporary  closing  of  streets  and  highways  where  a 
public  benefit  appears  is  a  lawful  exercise  of  the  police 
power  by  a  municipality.   See:   Simpson  v.  City  of  Los  Angeles, 
k   C  2d  60,  Gov.  Code  37359,  %   A.L.R.  273;  Simon  v.  Atlanta, 
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67  Ga.  618;  White  v.  State,  99  Ga.  16;  Owens  v.  Atkins,  259  S*W, 
396. 

The  proposed  sports  car  races  in  Golden  Gate  Park  are  for 
the  public  benefit  and  are  a  proper  Park  and  Recreation  activity. 
See:   Goetz  v.  City  of  Mt.  Vernon,  et  al.,  68  NYS  2d  265 J  Nebraska 
City  v.  Nebraska  City  Sports  and  Fair  Association,  et  al. ,   lB6" 
N.W.  37U-- 

Vehicle  Code  §601.5  is  not  applicable  to  the  City  and  County 
of  San  Francisco.   In  the  interpretation  of  a  legislative  enactment 
it  is  a  general  rule  that  the  State  and  its  agencies  and  sub- 
divisions are  not  bound  by  general  words  limiting  the  rights  and 
interests  of  its  citizens  unless  such  public  authorities  be  included 
within  the  limitation  expressly  or  by  necessary  implication.   See: 
Kubach  v.  McGuire,  199  Cal.  215.  The  word  "person"  used  in ^ the  said 
Vehicle  Code  section  does  not  include  the  State  or  its  subdivisions. 
See  Bcrton  v.  All  Persons,  176  Cal.  610  at  617;  Bayshore  Sanitary 
District  y.  San  Mateo  County,  1+8  C.A.  2d  337;  U.S.  v.  Cooper  Corp., 
"JI2~ U . S".  500  at  60l|.;  Philbric k_  v .  State  P e r sonnel  Board,  53  C.A. 
222. 

When  such  roads  are  temporarily  closed  to  the  public  for 
the  purpose  of  said  sport  car  races  ,  they  are  not  "highways" 
within  the  meaning  of  Vehicle  Code  601.5*  and  the  prohibition 
therein  contained  is  not  applicable  to  contestants. 

You  are  therefore  advised  that  the  contemplated  sports 
car  road  races  in  Golden  Gate  Park  would  not  be  in  violation  of 
Vehicle  Code  §601.5. 

Respectfully  submitted, 


DION  R,  HOLM 
City  Attorney 


To:   David  E.  Lewis,  General  Manager 
Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17 

DJK 
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SUBJECT:   ANGEL  ISLAND  ACQUISITION;  EFFECT  OF 
DECLARATION  OF  POLICY  AND  BALLOT 
ARGUMENT . 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  opinion,  as 
follows: 

REQUEST 

"At  its  meeting  to  be  held  on  November  9,  19!?3, 
the  Board  of  Supervisors  will  resume  its  consideration 
of  a  proposed  resolution  which  contemplates  urging  the 
State  Park  Commission  to  acquire  Angel  Island  for  his- 
torical and  recreational  purposes.  A  copy  of  the 
measure  is  enclosed. 

"In  connection  therewith,  Supervisor  Mancuso  respect- 
fully requests  your  opinion  in  response  to  the  following: 

"When  the  voters  of  San  Francisco  approved  the 
Declaration  of  Policy  designated  as  Proposition 
"R"  on  the  ballot  for  the  election  of  November 
1+,  1952*  wnat  was  the  Precise  mandate  given  the 
Board  of  Supervisors  thereby? 

"The  ballot  argument  for  Proposition  "R"  contained 
the  following  statement:   'San  Francisco  can  acquire 
Angel  Island  without  cost  by  means  of  a  major  con- 
cessionaire guaranteeing  payment  \o   the  government 
of  the  ridiculously  low  price  of  &20, 000.00  down  and 
$10,000.00  per  year  for  twenty  years  ($199,000.00) . 
All  operating  expenses,  improvements,  fire,  police, 
insurance,  etc.,  to  be  borne  by  the  concessionaire 
with  the  City  administering  the  lease.'   Did  such 
statement,  included  in  the  ballot  pamphlet,  limit 
the  Board  of  Supervisors  to  acquiring  the  Island 
without  cost  to  the  City  and  County? 

"Further,  in  the  absence  of  a  firm  plan  of  operation 
by  a  concessionaire,  may  the  Board  nevertheless  acquire 
the  Island? 

"Further,  would  acquisition  of  title  by  the  State, 
and  subsequent  maintenance  and  administration  by 
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the  City  and  County  or  a  concessionaire  licensed  by 
the  City  and  County,  be  construed  as  'acquisition 
by  San  Francisco'  as  referred  to  in  the  above-men- 
tioned ballot  argument? 

"Should  the  statement  in  the  ballot  argument  to  the 
effect  that  '  San  Francisco  can  acquire  Angel  Island 
without  cost'  be  construed  as  meaning  'without  capi- 
tal cost,'  which  would  thereby  permit  the  City  and 
County  to  bear  costs  of  maintenance  and  administra- 
tion until  such  time  as  a  suitable  concession  agreement 
could  be  entered  into? 

"Supervisor  Mancuso  will  be  grateful  for  any  additional 
enlightenment  you  can  give  him  relative  to  the  Board' s  duties 
and  responsibilities  under  the  Declaration  of  Policy. 

"Receipt  of  your  response  to  the  foregoing  at  or  prior 
to  the  Board' s  meeting  of  November  9th  will  be  greatly 
appreciated." 


There  are  six  questions  posed  in  your  request,  which  are 
substantially  as  follows: 

1.  What  was  the  mandate  given  to  the  Board  of  Supervisors  when  the 
electorate,  on  November  Ij.,  1952,  approved  the  Declaration  of 
Policy  regarding  the  acquisition  of  Angel  Island,  designated  as 
Proposition  "R"  which  is  quoted  immediately  hereinafter? 

"PROPOSITION  R 

"DECLARATION  OF  POLICY 

"The  undersigned  members  of  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco  hereby  submit  to 
the  qualified  electors  of  the  said  City  and  County,  at  an 
election  to  be  held  therein  November  i\.,    1952,  the  following 
declaration  of  policy  upon  the  ballot  at  said  election,  so 
that  the  electors  can  express  their  preference  for  or  against 
said  declaration  voting  'Yes'  or  'No'  thereon,  to  wit: 

"Shall  proceedings  be  instituted  by  San  Francisco  for 
lease  or  acquisition  of  Angel  Island  for  dedication  as  a 
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recreational,  educational  and  historical  area? 

harold  s.  dobbs 
john  j.  ferdon 
marvin  e.  levi  is 
john  j.  sullivan 
byron  arnold 
francis  Mccarty 
george  christopher 
edward  t.  mancuso" 

2.  Did  the  proponents'  argument,  (hereinafter  quoted)  included 
in  the  ballot  pamphlet,  limit  San  Francisco  to  acquire  Angel 
Island  without  cost  to  the  City? 

3.  May  San  Francisco  acquire  Angel  Island  in  the  absence  of  a 
firm  plan  of  operation  by  a  concessionaire  as  is  suggested 
in  the  "Argument  For  Proposition  R" ,  immediately  hereinafter 
quoted? 

"ARGUMENT  FOR  PROPOSITION  R 

"Angel  Island  should  be  preserved  for  the  enjoyment 
of  the  people  of  the  Bay  region. 

"The  Island  will  serve  as  a  much  needed  recreational 
area  providing  picnic  facilities,  beaches,  hiking  trails, 
fishing,  boating,  horseback  riding  and  practically  every 
form  of  recreation  including  restoration  of  the  Boat  Ride 
on  the  Bay. 

"It  will  permit  the  establishment  of  a  Maritime 
Academy  for  the  Merchant  Marine  with  the  historical  areas, 
lighthouses  and  other  points  of  interest  and  will  provide 
for  various  youth  activities.  The  Academy  will  provide 
for  2500  youths  from  10  to  18  years  of  age. 

"It  is  necessary  to  convince  Washington  by  a  public 
mandate  that  the  people  desire  to  preserve  the  Island  for 
public  use. 

"•Angel  Island  Day,'  held  on  April  2^,  19lj-9,  attracted 
over  16,000  visitors  who  were  greatly  inspired  by  the 
Island' s  possibilities.   Thousands  more  were  left  at 
Fisherman'  s  Wharf  because  of  lack  of  transportation. 

"San  Francisco  can  acquire  Angel  Island  without  cost 
by  means  of  a  major  concessionaire  guaranteeing  payment  to 
the  Government  of  the  ridiculously  low  price  of  ^20,000 
down  and  ^10,000  per  year  for  20  years  (total  price  ^199,000). 
All  operating  expenses,  improvements,  fire,  police,  insurance, 
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etc.,  to  be  borne  by  the  concessionaire  with  the  City 
administering  the  lease. 

"Preserve  Angel  Island  for  public  use  by  voting  Yes. 

"This  argument  is  endorsed  by: 

"San  Francisco  Citizens'  Committee  for  the 
Acquisition  of  Angel  Island. 
JOHN  G.  BRUCATO,  Chairman. 

"Angel  Island  Foundation. 

CHAS.  A.  WINSLOW,  Chairman. 

"On  September  15,  1952,  the  Board  of  Supervisors 
authorized  the  foregoing  argument  for  inclusion  in  the 
election  pamphlet  for  November  1^.,  1952,  by  the  following 
vote: 

""Ayes:   Supervisors  Arnold,  Christopher,  Dobbs, 
Ferdon,  Halley,  Lewis,  Mancuso,  McCarty,  Mead,  Sullivan. 

"Absent:   Supervisor  MacPhee. 

JOHN  R.  McGRATH,  Clerk, 
Board  of  Supervisors." 

i\..     Would  acquisition  of  title  to  the  Island  by  the  state,  and  sub- 
sequent maintenance  and  administration  thereof  by  San  Francisco 
or  a  concessionaire  licensed  by  the  City  be  construed  as  "acqui- 
sition by  San  Francisco"  as  referred  to  in  the  above-mentioned 
ballot  argument  in  favor  of  the  Proposition? 

5.  Should  the  statement  in  the  ballot  argument  to  the  effect  that 
"San  Francisco  can  acquire  Angel  Island  without  cost,  etc.,"  be 
construed  as  meaning  "without  capital  cost,"  which  would  thereby 
permit  the  City  to  bear  costs  of  maintenance  and  administration 
until  such  time  as  a  suitable  concession  agreement  could  be 
entered  into? 

6.  What  are  the  duties  and  responsibilities  of  the  Board  of  Super- 
visors under  the  Declaration  of  Policy? 

OPINION 

Before  stating  my  opinions  in  response  to  your  several  questions, 
I  shall  discuss  this  subject  generally  as  well  as  the  conditions 
existing  prior  to  the  election,  legal  procedures  required  to  be 
followed  and  the  influences  brought  to  bear  upon  the  voters  which, 
it  may  be  assumed,  resulted  in  their  approval  of  Proposition  R. 
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Charter  §179  provides,  among  other  things,  that: 

"Any  declaration  of  policy  may  be  submitted  to  the 
electors  in  the  manner  provided  for  the  submission  of 
ordinances;  and  when  approved  by  a  majority  of  the  quali- 
fied electors  voting  on  said  declaration,  it  shall  there- 
upon be  the  duty  of  the  board  of  supervisors  to  enact  an 
ordinance  or  ordinances  to  carry  such  policies  or  principles 
into  effect,  subject  to  the  referendum  provisions  of  this 
charter." 

Charter  §183  provides,  among  other  things,  in  respect  to 
arguments,  and  statements  of  the  Controller  relating  to  costs,  to 
be  mailed  to  voters,  that  the  Board  of  Supervisors  may,  in  its 
discretion,  by  motion,  grant  to  any  proponents  of  propositions  sub- 
mitted by  the  Board,  the  right  to  present  arguments  m  favor  of 
such  proposition  subject  to  the  aproya]  of  such  argument  by  motion 
of  the  Board.  As  aforesaid  and  aforequoted,  tne  board,  on  SeptemDer 
1£,  19g2,  authorized  said  Argument  and  by  reason  of  Charter  $±Oj$ 
approved  the  contents  thereof.   (Emphasis  added) 

Prior  to  approving  said  proponents'  Argument  in  favor  of 
Proposition  "R" ,  the  Board  adopted  its  Resolution  No.  12770  (Series 
of  1939)  memorializing  the  State  Park  Commission  to  make  application 
to  the  Department  of  the  Interior  of  the  Federal  Government  through 
the  National  Park  Service  for  an  extension  of  time  within  which  the 
State  Park  Commission  might  be  permitted  to  acquire  Angel  Island 
for  San  Francisco.  The  Resolution  is  quoted  as  follows; 

"VIHEREAS,  The  Federal  Government  has  offered  to  sell, 
and  the  State  Park  Commission  has  agreed  to  purchase  Angel 
Island  for  and  on  behalf  of  the  City  and  County  of  San 
Francisco}  and 

"WHEREAS,  The  period  within  which  the  State  Park  Com- 
mission may  acquire  *ngel  Island  will  expire  on  June  1st;  and 

"WHEREAS,  In  order  to  provide  sufficient  time  for  the 
City  and  County  of  San  Francisco  to  ascertain  whether  or 
not  a  financially  responsible  concessionaire  can  be  found 
to  operate  said  Island,  it  is  imperative  that  the  Federal 
Government  grant  an  extension  of  time  to  the  State  Park 
Commission;  and 

"VIHEREAS,  If  such  extension  is  granted,  the  City  and 
County  will,  within  60  days  after  the  extension  date,  call 
for  bids  for  the  operation  of  Angel  Island  and,  as  soon 
thereafter  as  possible,  a  determination  will  be  made  as 
to  whether  the  City  and  County  of  San  Francisco  will  enter 
into  a  lease  with  the  State  Park  Commission  or  release 
said  agency  from  its  offer  to  consummate  the  purchase  of 
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the  Island;  now,  therefore,  be  it 


"RESOLVED,  That  this  Board  of  Supervisors  does  here- 
by memorialize  the  State  Park  Commission  to  make  applica- 
tion to  the  Department  of  the  Interior,  through  the  National 
Park  Service,  for  an  extension  of  6  months  within  which  the 
State  may  be  permitted  to  purchase  Angel  Island  for  and  on 
behalf  of  the  City  and  County  of  San  Francisco." 

It  is  well  settled  in  the  law  that  voters  rely  upon  the 
information  given  to  them  in  the  manner  provided  by  law  in  formu- 
lating their  decision  and  casting  their  ballots. 

"The  argument  with  reference  to  the  referendum 
measure  was  published  in  pamphlet  form  and  mailed  to 
each  voter  for  the  express  purpose  of  advising  the 
electorate  of  the  merits  and  applicability  of  the  pro- 
posed legislation.   It  is  to  be  presumed  that  the 
voters  relied  upon  the  information  thus  given  to  them 
in  the  manner  provided  by  law. 

"In  determining  the  meaning  of  legislation  enacted 
through  initiative  or  referendum,  the  courts  have  the 
right  to  look  to,  and  may  consider,  the  published  argu- 
ments made  in  connection  with  the  submission  of  such 
measures  to  the  vote  of  the  electorate.   People  v. 
Fowler,  32  Cal.  App.  2d  Supp.,  737,  81+.  P.  2d  326; 
Eugene  School  Dist.  No.  i).  v.  Fisk,  159  Or.  2l|5,  79  P. 
2d  262;  2  Sutherland,  Statutory  Construction,  3d  Ed., 
507,  §5016.  We  thus  have  positive  evidence  of  what 
the  people  intended  when  they  voted  to  adopt  the  refer- 
endum measure." 

Lynch  v.  State  (VJash.) 
345  Pac.  2d  265,  270 

It  is  also  well  settled  in  the  law  that  where  there  is  any 
uncertainty  as  to  the  construction  of  a  law, "it  is  proper  to  resort, 
in  aid  of  its  interpretation,  to  the  argument  submitted  to  the  voters 
at  the  time  it  was  voted  upon? 

Story  v.  Richardson 
186  Cal.  162 

Yosemite  L.  Co.  v.  Ind.  Ace.  Com. 
107  Cal.  77ij- 

The  Matter  of  Russell 
163  Cal.  668 

People  v.  Fowler 

32  Cal.  App.  2d  737 
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It  must  be  assumed,  therefore,  after  studying  Resolution 
No.  12270,  and  the  Argument  in  favor  of  Proposition  "R",  which  had 
been  approved  by  the  Board  as  aforesaid  and  presented  to  the  voters 
for  their  information,  that  the  voters,  in  casting  their  votes 
favorably  to  the  Proposition,  intended  that  San  Francisco  should 
institute  proceedings  for  the  lease  or  acquisition  of  Angel  Island 
for  dedication  as  a  recreational,  educational  and  historical  area, 
without  cost  to  San  Francisco  by  means  of  a  concessionaire  guarantee- 
ing payment  to  the  Government  in  the  amount  of  $>199,000  as  the  sale 
price  as  well  as  assuming  all  operating  expenses,  improvements,  fire, 
police,  and  insurance,  with  San  Francisco  administering  its  interests. 

As  a  consequence  of  the  foregoing  facts  and  the  law  pre- 
vailing in  respect  thereto,  my  opinions  in  response  to  your  ques- 
tions are  as  follows: 

Re:   Question  1. 

San  Francisco  shall  institute  proceedings  for  the  lease  or 
acquisition  of  Angel  Island  for  dedication  as  a  recreational, 
educational  and  historical  area  without  cost  to  the  City  and 
preferably  by  the  medium  stated  in  the  Argument  in  favor  of 
Proposition  "R" . 

Re:  Question  2» 

The  proponents'    Argument  requires  San  Francisco  to   take  all 
steps  necessary  to   lease   or   acquire  Angel  Island  without   cost 
to  the  City.      See  response   to  Question  3» 

Re:      Question  3» 

San  Francisco,    in  the  event   that   it   is   impossible   to   lease   or 
acquire  Angel  Island  through  the  medium  of   a  concessionaire 
guaranteeing  the   cost   thereof,   by  and   through  its  Board  of 
Supervisors,   may   submit   to   its   electorate  for  approval,    another 
Declaration  of  Policy  containing   less  restrictive   conditions, 
or,    it  may  proceed  by  and   through  its  Charter  powers  for   the 
lease   or   acquisition  of   the   Island  without    submitting    such 
second  Declaration  of  Policy  to  the  voters. 

Charter   §2.   City  Attorney's  Opinion  #21  of  May  9,191+9 ; 

City  of  Oakland  v»  Thompson,    l£l  Cal.   572; 

San  Francisco  v.  Boyle,    195  Cal.    [|26. 

Re:      Question  1;. 

Acquisition  of  title  to  Angel  Island  by  the  State   and   subse- 
quent maintenance  and   administration  thereof  by  San  Francisco 
or  by  a  concessionaire   licensed  by  the  City  would  not  be  con- 
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strued  necessarily  as  "acquisition  by  San  Francisco"    as  re- 
ferred to   in   said  Argument.     The  City'  s   interest   in  the  Island 
could  be  by  lease,    use  permit   or    license,    in  accordance  with  the 
Declaration  of  Policy. 

R e :      Question  5 • 

The  statement  in  the  Argument  to  the  effect  that  "San  Francisco 
can  acquire  Angel  Island  without  cost,  etc.,"  should  be  con- 
strued as  also  meaning  "without  capital  cost."  The  clear 
inference  in  the  ballot  Argument  is  that  "All  operating  expenses, 
improvements,  fire,  police,  insurance,  etc.,"  are  to  be  borne 
by  the  concessionaire."   (Emphasis  added.) 

Re:   Question  6. 

Under  the  mandate  given  to  the  Board  of  Supervisors  by  the 
electorate  in  approving  Proposition  "R" ,  it  is  the  duty  and 
the  responsibility  of  the  Board  of  Supervisors  to  take  any  and 
all  steps  necessary  to  lease  or  acquire  ^ngel  Island  for  said 
public  purposes  without  cost  to  the  City.   If  the  Board  should 
determine  that  it  has  become  impossible  to  carry  out  such 
mandate,  it  should  determine  whether  it  still  desires  to  lease 
or  acquire  the  Island  for  said  public  purposes  upon  terms  other 
than  those  of  the  mandate.   If  its  determination  is  positive  it 
would  then  have  the  alternatives  of  either  submitting  the  Propo- 
sition (without  said  conditions)  to  the  electorate,  or,  of  pro- 
ceeding independently  under  its  Charter  powers. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


By 


Vlalker  Peddicord 

Chief  Deputy  City  Attorney 


To: 


Board  of  Supervisors 

235  city  Hall 

San  Francisco  2,   California 

Attn.  Mr.    John  R.  McGrath 
Clerk  of   the  Board 


JEB 


Opinion  No.    7i|2 
November   9,    1953 


SUBJECT:      VOTE   BY   COMMISSION  MEMBER   NOT   PRESENT   AT   HEARING. 
Dear  Sir: 

We   have   your  request   for  an  opinion  as   follows: 

REQUEST 

"Can  a  member   of   the   Board  of   Permit  Appeals   vote 
in  a  matter   coming  before   it   even  though  he  was 
not   personally  present    at  the   hearing,   but  upon 
reading   the  minutes,   familiarizing   himself  with 
the   subject   in  every  possible   way,    in  addition  to 
consulting  with  his   fellow  board  members?" 

OPINION 

Section  39  of  the  Charter  of  the  City  and  County  of  San 
Francisco  provides: 

"...  Such  board  shall  hear  the  applicant,  the 
permit-holder,  or  other  interested  parties,  as  well 
as  the  head  or  representative  of  the  department 
issuing  or  refusing  to  issue  such  license  or  permit, 
or  ordering  the  revocation  of  same.   After  such  hear- 
ing and  such  further  investigation  as  the  board  may 
deem  necessary,  it  may  concur  in  the  action  of  the 
department  authorized  to  issue  such  license  or  per- 
mit, or,  by  the  vote  of  four  members,  may  overrule 
the  action  of  such  department  and  order  that  the  per- 
mit or  license  be  granted,  restored  or  refused." 

Under  the  charter  section  which  governs  the  operation  of 
boards  and  commissions,  namely,  section  19,  subsection  (i)  states 

"A  quorum  for  the  transaction  of  official  business 
shall  consist  of  a  majority  of  all  the  members  of 
each  board  or  commission." 


Opinion  No.  7i+2 
Page  2. 


The  general  law  on  the  subject  is  the  same  (See:  McQuil- 
lin's  3rd  cd. ,  paragraph  13.30).   A  hearing  by  the  Board  of 
Permit  Appeals  is  a  "transaction  of  official  business,"  hence 
it  would  require  at  least  a  quorum  to  be  present  to  conduct  the 
hearing.   However,  under  the  provisions  of  section  39»  after  a 
hearing  is  held,  the  power  is  given  to  the  board  to  conduct 
further  investigations  which  can,  presumably,  be  in  any  manner 
which  the  board  of  permit  appeals  may  in  the  exercise  of  its 
reasonable  discretion  deem  necessary  for  the  purpose.   This 
could,  be,  for  example,  by  the  board  members  themselves,  either 
singly,  in  a  group  or  by  the  entire  board. 

You  are  therefore  advised  that  a  member  of  the  Board  of 
Permit  Appeals  may  vote  in  a  matter  before  the  Board  even  though 
he  was  not  personally  present  at  the  hearing. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Board  of  Permit  Appeals 
Rm.  227  City  Hall 
San  Francisco 
Attention:  J»   Edwin  Mattox,  Secretary 


pM 


OPINION  NO.  7*4-3 
November  9,  1953 


SUBJECT; 


Dear  Sir: 


PROXY  VOTING  3Y  I  EMBERS  OP  BOARDS 
OR  COMMISSIONS 


This  office  is  in  receipt  of  your  request  for  opinion  as 
follows : 

REQUEST 

"Can  the  members  of  the  Board  of  Permit  Appeals, 
in  the  matter  of  appeals  coming  before  it,  cast 
proxy  ballots  where  they  are  unable  to  personally 
attend  a  meeting  at  which  a  vote  will  be  taken, 
but  wherein  they  have  personally  heard  the  evi- 
dence submitted  at  the  previous  hearing?" 


OPINION 


In  the  absence  of  law  to  the  contrary  where  the  authority 
to  do  an  act  of  a  public  nature  is  given  by  law  to  more  persons 
than  one,  which  act  requires  the  exercise  of  discretion  and 
judgment,  in  which  case  it  is  usually  termed  a  judicial  act, 
the  persons  to  whom  the  authority  is  given  must  meet  and  confer 
together  and  be  present  when  the  act  is  performed. 

McQuillin's  Municipal  Corp,,  3rd  Ed.  §1330; 

Bellwood  v.  Gait,  1$2   N.E.  591;  (111.) 

Fleming  v.  Bd.  of  Trustees,  112  C.A.,  225. 

Further,  where  a  definite  vote  is  specified,  as  in  Section 
39  of  the  charter  which  requires  a  vote  of  four  members  to 
overrule  the  action  of  a  department,  the  record  must  show  that 
those  voting  were  present. 

Prater  v.   Abernathy,    13l|-  So.    168;    (Miss.) 

Robert's  Rules  of  Order  states  as  follows,  Art.  VIII, 
Section  I4.6: 

"Absentee  Voting.   In  a  strictly  deliberative 
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"assembly,  no  member  can  vote  who  is  not 
present  when  the  question  is  completely 
put." 


"Proxy  Voting.   Proxy  voting  is  unknown  in  a 
strictly  deliberative  assembly,  and  is  in 
conflict  with  the  idea  of  the  equality  of 
members,  which  is  a  fundamental  principle  of 
deliberative  assemblies." 

You  are  therefore  advised  that,  in  the  absence  of  law 
to  the  contrary,  a  member  of  the  Board  of  Permit  Appeals  must 
be  present  in  order  to  vote. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


By 

Walker  Peddicord 

Chief  Deputy  City  Attorney 


TO:   J.  Edwin  Matt ox,  Secretary 
Board  of  Permit  Appeals 
227  City  Hall 
San  Francisco  2 


JPM 


OPINION  NO.  71^ 
November  12,  1953 

SUBJECT:   ALTERATION,  MEANING  OF  AS  USED  IN  SEC.  301  OP  SAN  FRANCISCO 
BUILDING  CODE.   INSTALLATION  OF  STALL  SHOWER  AS  ALTERATION 
REQUIRING  PERMITS  UNDER  BOTH  BUILDING  CODE  AND  PLUME ING 
AND  GAS  APPLIANCE  CODE. 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"On  June  16,  1953>  Cooper  Bros.,  plumbing  contractors, 
answered  a  citation  issued  by  the  District  Attorney's 
office  which  had  been  requested  by  the  Bureau  of  Build- 
ing Inspection  for  alleged  violation  of  Sec.  301  of  the 
San  Francisco  Building  Code. 

"Cooper  Bros,  had  installed  a  shower  stall  in  an  existing 
illegal  bathroom  at  1950-32nd  Avenue.  The  bathroom  had 
previously  been  constructed  without  a  building  permit, 
and  violates  both  the  building  code  and  the  State  Hous- 
ing Act. 

"In  the  process  of  installing  the  shower  the  basement 
floor  had  been  broken  up  and  replaced,  and  in  order  to 
install  the  hot  and  cold  water  lines  certain  wooden  studs 
were  notched  to  receive  the  pipes. 

"The  contention  of  the  Bureau  of  Building  Inspection  is 
that  the  work  performed  constitutes  an  alteration,  and 
under  the  provisions  of  Sec.  301  a  building  permit  is 
required.   Although  not  mentioned  in  the  allegations  at 
the  time  of  obtaining  the  citation,  it  is  further  con- 
tended by  the  Bureau  of  Building  Inspection  that  this 
work  is  also  In  violation  of  Sections  151\\S   and  15351 
of  the  State  Housing  Act. 

"At  the  hearing  on  the  citation  in  the  District  Attor- 
ney's office  on  June  16,  1953,  Mr.  G.  Y.  Morton  and  Mr. 
Greene,  representing  Cooper  Bros,  maintained  that  such 
installations  of  plumbing  fixtures  does  not  constitute 
a  building  alteration  aid  a  building  permit  is  not  required. 

"They  further  contend  that  where  a  plumbing  permit  is 
obtained  that  installation  of  plumbing  fixtures  may  be 
made  without  a  building  permit  even  though  joists  and 
studs  may  be  notched  and  floors  may  be  cut  for  the  inser- 
tion of  pipes  . 
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"Your   opinion  is    therefore   requested  on  the    follow- 
ing: 

"Does    the   installation  of  plumbing  fixtures   as   above 
mentioned   constitute   a  violation  of   Sec.    301   of  the 
Building  ^ode,    and  is    a  building  permit  required?" 

OPINION 


Sec.  301  of  the  San  Francisco  Building  Code  provides; 

"It  shall  be  unlawful  for  any  person  to  commence  or 
proceed  with  the  construction,  alteration,  repair, 
moving  or  demolition  of  any  structure  either  private, 
public,  municipal,  State  or  Federal  in  San  Francisco 
without  first  obtaining  a  building  permit  therefor  from 
the  Central  Permit  Bureau,  approved  by  the  Superintendent, 
Permits  are  not  required  for  the  restoration  of  painting 
or  restoration  of  interior  plastering.   A  separate  per- 
mit shall  be  obtained  for  each  separate  structure." 

Sec.  202  thereof  provides  in  material  part: 

"Definitions.  For  the  purpose  of  the  building  pro- 
visions of  this  code,  whereever  the  following  words, 
terms  or  phrases  occur  either  in  this  code  or  in  any 
application,  certificate,  drawing,  permit,  plan  or 
specification  submitted  for  the  purpose  of  obtaining 
a  building  permit,  the  definition  herein  given  shall 
be  deemed  to  be  the  meaning  of  such  words,  terms  or 
phrases  except  where  otherwise  expressly  stated, 

"Addition.   Any  construction  which  increases  the  area 
or  cubic  content  of  a  building  or  structure. 

"Alter  or  alterations.  Any  change,  addition  or  modifica- 
tion in  construction  or  occupancy. 

"Repairs .  The  reconstruction  or  renewal  of  any  part  of 
an  existing  building  for  the  purpose  of  its  maintenance. 
The  word  'repair'  or  'repairs'  shall  not  apply  to  any 
change  of  construction." 
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In  my  opinion  it  was  the  intent  of  the  Board  of  Supervisors, 
in  enacting  the  Building  Code  and  Section  301  thereof,  to  require 
a  permit  for  virtually  every  type  of  alteration  or  repair.  This  is 
shown  by  the  exception  provided  therein  to  the  effect  that:   "Permits 
are  not  required  for  the  restoration  of  painting  or  restoration  of 
interior  plastering." 

Installation  of  a  stall  shower  in  an  existing  bathroom  is  not 
an  "addition"  since  it  does  not  increase  the  area  or  cubic  content 
of  the  building. 

But  it  seems  clearly  to  involve  some  change  or  modification 
in  construction  and  therefore  falls  within  the  definition  of  an 
alteration  and  requires  a  permit. 

The  purpose  of  the  Building  Code  is  "to  safeguard  life  and 
limb,  health  and  public  welfare"  (Sec.  102),  and  it  is  proper  that 
it  should  be  liberally  construed  to  that  end.  (23  Cal.  Jur.  796- 
797)  In  this  connection  it  is  not  inconceivable  that  notching  of 
studs  (referred  to  in  your  letter)  could  weaken  them  to  the  extent 
that  they  might  become  unsafe. 

The  fact  that  a  plumbing  permit  was  required  and  obtained 
from  the  Department  of  Public  Health  (Sees.  173,  17^,  21+0  of  San 
Francisco  Plumbing  and  Gas  Appliance  Code)  would  not  obviate  the 
necessity  of  obtaining  the  permit  required  by  Sec.  301.  While 
detailed  requirements  for  installations  administered  under  the 
Plumbing  and  Gas  Appliance  Code  are  not  included  in  the  Building 
Code  (Sec.  103,  Euilding  Code),  its  provisions  are  intended  to  sup- 
plement the  Plumbing  and  Gas  Appliance  Code  as  well  as  all  other 
laws  of  the  State  of  California  and  City  and  County  of  San  Francisco 
relating  to  buildings.   (Sec.  102,  Building  Code) 

The  provisions  of  the  two  codes  are  not  mutually  exclusive 
and  it  is  apparent  from  your  letter  that  installation  of  the  stall 
shower  involves  something  more  than  just  plumbing.   It  is  therefore 
my  opinion  that  its  installation  requires  a  permit  under  Sec,  301  of 
the  Building  Code  as  well  as  one  under  the  Plumbing  and  Gas  Appliance 
Code, 


GE 


To:   Sherman  P.  Duckel,  Director 

Department  of  Public  Works      By 


Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney 


260  City  Hall  I TALKER  PEDDIC0RD 

Chief  Deputy  City  Attorney 


Opinion  No.  7^5 
November  12,  1953 


SUBJECT:   UNITED  STATES  COAST  GUARD,  A  BRANCH  OF  THE  ARMED 
FORCES  WITHIN  MEANING  OF  TERM  .AS  USED  IN  SECTION 
39S1MILITARY  AND  VETERANS  CODE  AND  CHARTER 
SECTION  153. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  Civil  Service  Commission  has  for  its  consideration 
the  appeal  of  an  employee  from  its  order  denying  him  a 
military  leave  of  absence  with  pay  for  service  in  the 
United  States  Coast  Guard.    It  is  the  employee's  view 
that  he  is  entitled  to  such  leave  of  absence  on  the 
grounds  that  the  Coast  guard  is  a  branch  of  the  'armed 
forces'  as  the  term  is  used  in  Section  395.1  of  the  Mil- 
itary and  Veterans  Code  of  the  State  of  California  and 
in  Charter  Section  l53« 

"It  was  the  order  of  the  Commission  at  its  meeting  of 
October  16  that  you  be  asked  for  an  opinion  as  to  whether 
or  not  the  United  States  Coast  Guard  is  a  branch  of  the 
armed  forces  within  the  meaning  of  the  term  as  used  in 
Section  395.1  of  the  Military  and  Veterans  Code.   This 
section  is  the  authority  under  which  military  leaves  of 
absence  with  and  without  pay  are  granted  to  employees. 

"Your  opinion  is  also  requested  as  to  whether  or  not 
the  United  States  Coast  Guard  is  a  branch  of  the  armed 
forces  within  the  meaning  of  that  term  as  it  is  used  in 
Section  153  of  the  Charter  under  which  certain  benefits 
and  rights  are  provided  to  eligibles  for  periods  of  mil- 
itary service  during  their  tenure  of  eligibility, 

"It  is  the  Commission's  view  that  inasmuch  as  neither  law 
defines  the  term  'armed  forces',  it  has  the  authority  to 
designate  the  Army,  Navy,  Air  Force,  and  Marine  Corps  as 
being  the  branches  of  the  armed  forces  exclusively  con- 
cerned with  the  security  of  the  nation  and  that  the  Coast 
Guard  can  be  considered  as  falling  in  that  category  only 
when  that  agency  is  transferred  by  executive  order  of  the 
president  from  the  jurisdiction  of  the  Secretary  of  the 
Treasury  to  the  jurisdiction  of  the  Secretary  of  the  Navy.1 
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OPINION 


The    term  "armed  forces   of   the   United  States"    as  used  in 
Section  395«1>    chapter   VII,   Military  and  Veterans   Code   has   been 
defined  by  the   Legislature. 

Section  389  Military  and  Veterans  Code  provides,  in  part, 
as  follows: 

"(d)   'Armed  Forces',  or  'armed  forces  of  the 
United  States'  means  the  'armed  forces'  as  defined 
in  Section  185^4-0  of  the  Government  Code." 

Section  l851|0,  Government  Code  provides,  in  part,  as  follows: 

"'Armed  forces'  means  the  United  States  Air  Force, 
Army,  Navy,  Marine  Corps,  Coast  Guard,  Reserve  Marine 
Service,  and  the  Army  and  Navy  Nurse  Corps " 

By  virtue  of  Section  389  Military  and  Veterans  Code  and 
Section  1851^0,  Government  Code  the  United  States  Coast  Guard  is 
a  branch  of  the  armed  forces  within  the  meaning  of  the  term  as 
used  in  Section  395*1  of  the  Military  and  Veterans  Code. 

Your  second  inquiry  concerns  the  question  whether  the 
United  States  Coast  Guard  is  a  branch  of  the  armed  forces  within 
the  meaning  of  that  term  as  used  in  Section.  153  of  the  Charter 
under  which  certain  benefits  and  rights  are  provided  to  eligibles 
for  periods  of  military  service  during  their  tenure  of  eligibility. 
Inasmuch  as  the  Military  and  Veterans  Code  deals  solely  with  the 
rights  of  officers  and  employees,  the  rights  of  eligibles  would 
be  governed  by  the  provisions  of  Charter  Section  153  and  not  by 
the  state  law, 

Section  153  of  the  charter  provides  in  part  as  follows: 

"Persons  serving  in  the  armed  forces  of  the 
United  States  or  the  State  of  California  during 
time  of  war  or  during  any  emergency  lawfully 
declared  by  the  President  of  the  United  States, 
who  have  standing  on  an  eligible  list,  shall 
retain  their  places  thereon,  and  upon  presenting 
an  honorable  discharge  or  certificate  of  honorable 
active  service  from  such  military  service  within 
the  period  of  time  and  subject  to  the  conditions 
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"as  prescribed  by  rules  of  the  civil  service  commis- 
sion shall  be  preferred  for  an  appointment  for  a 
period  of  four  (1+)  years  after  the  proclamation  of 
peace  or  the  termination  of  said  emergency  in  the 
order  of  standing  upon  such  register  at  the  time  of 
entering  such  military  service  and  before  candidates 
procuring  standing  through  an  examination  held  sub- 
sequent to  the  entrance  of  such  eligibles  into  the 
military  service  " 

There  is  no  provision  in  the  charter  such  as  that  found  in 
the  state  law  defining  the  term  "armed  forces  of  the  United  States.1 
However,  it  is  a  well  settled  canon  of  statutory  interpretation 
that  when  the  language  is  clear  and  unambiguous  it  must  be  held 
to  mean  what  it  plainly  expresses. 

"Where  the  language  is  plain  and  admits  of  no  more  than 
one  meaning  the  duty  of  interpretation  does  not  and  cannot  arise 
and  the  rules  which  are  to  aid  doubtful  meaning  need  no  discus- 
sion" (CAMINETTI  v.  UNITED  STATES,  21+2  U.S.  1+70,  6l  L.  Ed.  ijlj.2, 
37  Sup.  Ct.  192). 

There  can  be  little  doubt  that  the  charter  framers  in 
using  the  term  "armed  forces  of  the  United  States"  had  in  mind 
the  common  and  the  generally  accepted  meaning,  viz.,  such  forces 
as  the  Congress  of  the  United  States  designated,  or  might  desig- 
nate, as  a  part  of  the  armed  forces  of  the  United  States.   Congress 
has  so  designated  the  Coast  Guard  as  a  branch  of  the  armed  forces 
of  the  United  States. 

Title  11+  United  Status  Code,  Section  1  provides  in  part  as 
follows: 

"The  Coast  Guard  as  established  Janu- 
ary 28,  1915  shall  be  a  military  service  and 
branch  of  the  armed  forces  of  the  United  States 
at  all  times.  .  .  T' 
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You  are  accordingly  advised  that  the  United  States  Coast 
Guard  is  a  branch  of  the  armed  forces  of  the  United  States  within 
the  meaning  of  the  term  as  it  is  usod  in  Sections  395.1  of  the 
Military  rnd  Veterans  Code  and  in  Section  153  of  the  charter. 

Respectfully  submitted. 


DION  n.    HOLM 
JC  City  Attorney 


To:   Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 

Attention  Mr.  William  L.  Henderson 
Personnal  Director  and  Secretary. 


Opinion  No.  7^4-6 
November  23,  1953 

SUBJECT:   PREMIUM  PAY  FOR  MACHINISTS  AND  MACHINIST  HELPER  UNDER 

COLLECTIVE  BARGAINING  AGREEMENT   PROVIDING  THAT  PREMIUM 
RATE  PAYABLE  WHEN  WORK  PERFORMED  OUTSIDE  OF  PLANT; 
PLANT,  DEFINITION  THEREOF. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  collective  bargaining  agreement  in  local  private 
employment  of  the  International  Association  of  Machinists 
provides  premium  rates  for  machinists  when  employed  on 
erection  or  installation  of  machinery  in  the  employer's 
plant,  on  major  additions,  or  erection  and  installation 
of  machinery  when  the  work  is  performed  outside  the  plant. 
The  language  of  the  contract  is  quoted  herewith: 

"'A  regularly  employed  Maintenance  Machinist  may 
be  required  to  move,  dismantle,  assemble  and 
install  machinery  and/or  equipment  in  the  com- 
pany's plant.  When  such  work  is  performed  on  a 
major  addition  to  the  employer's  plant  he  shall 
be  paid  in  accordance  with  Appendix  C,  Construc- 
tion Machinist. 

"'The  term  'major  addition'  is  intended  to  de- 
scribe a  plant  extension  such  as  requires  a  sub- 
stantial expenditure  by  the  employer  with  the 
objective  of  providing  a  relatively  large  incre- 
ment of  additional  capacity. 

"'From  time  to  time  thereafter  the  employer  may 
find  it  necessary  to  make  minor  additions  or  re- 
arrangements to  the  facility  which  shall  be  the 
work  of  a  regular  maintenance  crew  at  their  regular 
rate. ' 

"Recently  the  Municipal  Railway  moved  the  Line  Department 
from  its  former  location  at  Turk  and  Fillmore  Streets  to  a 
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"building   at   Bryant   and  Division  Streets.      This 
move   necessitated  the    installation   end   erection 
of  a  power   hack  saw,   emery  wheel,    drill  press, 
and  a    twelve   foot    line   shaft  with  pulleys   and 
supporting  brackets.        The   work  required  the    serv- 
ices  of   one  machinist   and  one    helper   for    eight   days 
each.      The   two  men   are  regular   employees   of  the   city 
and  county. 

"The    city  paid  the    regular  Maintenance  Machinist 
rate   for   the  work  and  not   the   premium  rate.      The 
union   contends   that   the    premium  rate    of  $2.58   and 
$2 #13   for   the   machinist   and   helper    should   have 
been  paid  -   first,    on   the   grounds   that    the   work  of 
erection  and   installation  was  performed  outside   the 
plant,    and   secondly,   that    the   work  represents   a 
major   addition  to   the   employer's   facilities.      The 
railway  management   rejected  the    demand  -   first,  on 
the    grounds   that   each   'plant'    or    subdivision   of   the 
railway   is   a  part   of   the    whole    system  and   therefore 
the   work  was  performed  within  the    'plant'    of   the 
employer,    and    secondly,    that   the   work  involved  does 
not   represent   or    constitute   a  major    addition   to   the 
facilities   but  merely  entailed  moving  the   location 
of   a  minor   phase    of  existing  facilities. 

"We   find  that   Appendix  B    (page   27)    of  the    collective 
bargaining   agreement   defines   a  maintenance  machinist 
as   one   who   is   regularly  assigned  to   repair,    over- 
haul  and  maintain  existing  machinery.      It   is  pro- 
vided therein   that  a  maintenance  machinist   may 
move,    dismantle,    assemble   and   install  machinery 
in  the   employer's   plant,    and   that   a  maintenance 
machinist  may   service,    dismantle,   maintain,    and 
repair  machinery   outside    the   employer's  plant 
where  machinery   is   leased,    sold   or   serviced  by 
the   employer.      Where    such  work  is  performed  on   a 
major    addition   to   the   employer's   plant   he    shall 
receive   the    higher   or   premium  rate    of  iip2.58   per 
hour   as   a   Construction  Machinist. 
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"On  page  lj.1  of  the  appendix  the  terra  'major  addi- 
tion1 is  defined  as  a  'plant  extension  such  as 
requires  substantial  expenditure  by  the  employer 
with  the  objective  of  providing  a  relatively 
Irrge  increment  of  additional  productive  capac- 
ity.  It  will  normally  involve  the  addition  of 
considerable  floor  space  and/or  multiple  numbers 
of  machines,  equipment  and  facilities.   It  will 
usually  require  a  substantial  period  of  time  for 
completion  and  will  ordinarily  require  the  serv- 
ices of  a  General  Contractor  and  the  Construction 
Crafts.   The  term  is  not  intended  to  refer  to  the 
incidental  use  of  Construction  Craftsmen  where  a 
major  addition  to  the  employer's  plant  is  not  in 
process. » 

"It  appears  to  us  that  the  work  performed  does 
not  constitute  a  major  addition  to  the  employer's 
plant  facilities.   Furthermore,  it  appears  that 
the  'company's  plrnt'  must  be  construed  to  mean 
the  whole  plant  facility  of  the  Municipal  Railway 
and  not  one  isolated  segment  thereof.   Under 
these  conditions  the  men  are  not  entitled  to  the 
premium  rate  of  $2.58  per  hour  for  erecting  and 
installing  machinery  'outside  the  plant'  or  for 
installing  machinery  in  the  employer's  plant  or 
major  addition.   Before  making  such  an  order, 
the  Commission  desires  your  advice  thereon. 

"A  copy  of  the  agreement  is  on  file  in  this 
office  and  will  be  made  available  upon  request," 
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OPINION 


Under  the  collective  bargaining  agreement  in  which  the 
rates  of  pay  of  machinist  and  machinist  helper  are  set,  there  are 
two  situations  in  which  these  employees  who  are  regular  maintenance 
men  may  receive  a  premium  rate  of  pay.  These  two  situations  are  as 
follows:   (1)  Where  the  installation  of  the  machinery  in  the  em- 
ployer's plant  constitutes  a  major  addition  thereto;  and,  (2) 
Where  the  work  that  is  being  performed  by  the  machinist  and  machinist 
helper  consists  of  the  erection  and  installation  of  machinery  outside 
the  plant. 

Applying  the  facts,  as  recited  in  your  request,  to  the 
first  condition  upon  which  this  premium  rate  would  be  paid,  I  agree 
that  the  situation  is  not  one  that  would  require  the  premium  rate  as 
demanded  by  the  employees.  Apparently  recognizing  the  difficulty 
that  this  language  in  the  collective  bargaining  agreement  might 
cause,  the  parties  thereto  in  an  appendix  under  the  title  "Official 
Minutes  No.  3"  on  pages  1+5  and  I4.6  of  the  Master  Agreement,  defined 
what  is  meant  by  a  major  addition  as  follows: 

"2.  The  term  'major  addition'  is  intended  to  des- 
cribe a  plant  extension  such  as  requires  a  substan- 
tial expenditure  by  the  Employer  with  the  objective 
of  providing  a  relatively  large  Increment  of  addi- 
tional productive  capacity.   It  vail  normally  involve 
the  addition  of  considerable  floor  space  and/or 
multiple  numbers  of  machines,  equipment  and  facil- 
ities.  It  will  usually  require  a  substantial  period 
of  time  for  completion  and  will  ordinarily  require 
the  services  of  a  general  Contractor  and  the  Construc- 
tion Crafts.  This  term  is  not  intended  to  refer  to 
the  incidential  use  of  Construction  Craftsmen  where 
a  major  addition  to  the  Employer's  plant  is  not  in 
process." 

The  work  that  was  described  as  having  been  done  for  the 
Municipal  Railway  in  the  request  falls  far  short  of  meeting  the 
definition  provided  by  the  parties  to  the  collective  bargaining 
agreement . 

A  research  of  the  law  covering  the  second  ground  under 
the  collective  bargaining  agreement  by  which  the  premium  rate  can 
be  earned  by  the  employee  indicates  that  the  courts  when  consider- 
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ing  the  question  of  what  constitutes  the  'establishment  or  plant' 
have  generally  ruled  that  this  determination  is  strictly  a  question 
of  fact  for  the  fact-finding  body  involved.   In  the  present  case, 
so  far  as  the  City  and  County  of  flan  Francisco  as  an  employer  is 
concerned,  the  Public  Utilities  Commission  and  the  Civil  Service 
Commission  are  invested  with  this  authority  and  accordingly  are 
empowered  to  make  the  necessary  finding. 

While  no  court  so  far  as  I  have  been  able  to  determine  has 
construed  the  entire  phrase  "outside  the  plant",  there  is  a  number 
of  cases  decided  by  various  high  courts  in  the  United  States  which 
set  forth  guiding  rules  by  which  a  plant  may  be  defined.  These 
courts  generally  have  adopted  two  rules  for  the  guidance  of  the 
fact-finding  bodies.  These  rules  test  whether  the  location  in 
question  is  an  entity  in  itself  and  hence  to  be  regarded  as  a 
plant  or  is  but  a  part  of  a  larger  establishment  and  hence  to  be 
regarded  as  but  part  of  a  plant.  These  tests  concern  themselves 
primarily  with  the  question,  whether  the  various  component  loca- 
tions of  employment  in  the  establishment  have  either  functional 
integrality  or  physical  proximity. 

If  the  location  of  employment  in  question  possesses  either 
of  these  properties  the  rule  is  that  such  location  of  employment  is 
but  a  part  of  a  plant  rather  than  an  entire  plant. 

Typical  of  the  language  found  in  these  cases  is  the  follow* 
ing  quotation  from  Connecticut  in  the  case  of  GENERAL  MOTORS  CORP. 
vs.  MULQUIN  (1947),  13k   Conn.  118,  SS   Atl.  2d  737: 

"Geographical  separation  is  important  but  is  by 
no  means  controlling,   Uhere ,  as  here,  a  manufact- 
uring corporation  carries  on  its  business  in 
buildings  at  different  localities,  the  test  is 
whether  they  are  so  operated  as  to  constitute  a 
single  unit j  if  so,  they  amount  to  a  single  factory. 
The  application  of  this  test  requires  a  considera- 
tion of  many  factors,  such  as  the  scheme  of  manage- 
ment, supervision  and  production  of  each  plant; 
that  is,  whether  or  not  those  locally  in  immediate 
charge,  let  us  say,  of  the  one  plant,  are  subject 
to  the  authority  of  those  operating  the  other,  as 
distinguished  from  their  being  under  the  control 
of  policy- framing  officials  ranking  higher  in  the 
pyramid  of  the  corporate  structure.   Consideration 
should  likewise  be  given  to  the  source  of  authority 
in  hiring,  paying  and  discharging  employees,  to  the 
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methods  of  making  purchases  and  sales,  to  the  manner 
of  handling  accounts,  and  to  all  other  relevant  and 
kindred  matters,  «  •  .  ." 

I  advise  you  therefore  that  the  question  which  is  presented 
in  your  request  is  one  of  fact  and  that  in  deciding  it  you  should  be 
guided  by  the  law  as  quoted  above  ,  keeping  in  mind  at  all  times  that 
the  decision  is  factual  aid  must  be  based  upon  sufficient  evidence. 

Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney 
By 


WALKER  PEDDICORD 

Chief  Deputy  City  Attorney 


BJW 


To:   Civil  Service  Commission 
151  City  Hall 

Attn:  William  L.  Henderson 
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SUBJECT:   RULE  OF  BOARD  OP  SUPERVISORS  REQUIRING  SUPERVISORS 
TO  VOTE;  EXCUSE  PROM  VOTING;  DISQUALIFICATION  FOR 
PERSONAL  OR  PECUNIARY  INTEREST. 

Dear  Sir: 

I   have  your   request  for   an  opinion  as   follows: 

REQUEST 

"Supervisor   Christopher,    in  the   meeting  of  the  Board 
of  Supervisors  held  on  September   lL).,    questioned   the 
propriety  of  the  Eoard's   excusing  one   of   its  members 
from  voting  on  a  partic  lar  measure,    either  because 
of   the  member's   personal   friendship   or   association 
with   individuals   directly  affected  by  special   legis- 
lation,   or  because   of  the  member's   lack  of   personal 
knowledge   of   events   or   conditions   surrounding   the 
proposal  before    the  Board,   or  because   of    the  member's 
absence  upon  an  earlier   occasion  when  the  Board  voted  on 
an  issue,    or   for   similar  reasons. 

"Supervisor   Christopher  will   appreciate  your   indicating 
to   him,   either   generally  or   with  particularity,    the    con- 
ditions  or   circumstances  which  must  or   should  exist 
before   the  Board  may  excuse   one   of  its  members   from 
voting," 

OPINION 

You  are  herewith  referred  to  ray  Opinion  No.  i|222,  dated 
January  10,  1949,  in  which  I  pointed  out  that  it  was  the  duty  of 
a  supervisor  to  vote  one  way  or  another  on  matters  before  the 
board  unless  disqualified  or  excused  as  provided  in  rule  39 
then  in  effect.   Since  that  opinion  your  rules  have  been  changed 
and  the  requirement  of  voting  is  now  stated  in  your  rule  No.  21; 
as  follows: 

"Every  member  present  when  a  question  is  put  shall 
vote  for  or  against  it.   No  member  shall  be  permitted 
to  vote  upon  a  question  unless  he  is  in  his  seat  when 
his  name  is  called  or  before  the  vote  is  announced. 
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"A  roll  call  shall  not  be  Interrupted,  but  a 
member  may,  prior  to  the  calling  of  the  roll, 
explain  his  vote,  or  file  in  writing  an  explan- 
ation of  his  vote  after  the  result  of  the  roll 
call  has  been  announced  and  recorded." 

Your  rules  do  not  now  specifically  provide  for  excuse  from 
voting.  However,  rule  2\±   is  one  of  the  rules  that  can  be  suspended 
under  the  provisions  of  rule  2  and  excuse  from  voting  is  now 
accomplished  in  this  manner. 

There  are  certain  situations  in  which  a  supervisor  is 
actually  disqualified  from  voting  and  in  such  case  of  course  it 
is  mandatory  that  the  supervisor  be  excused.  The  general  prin- 
ciple in  this  respect  is  stated  in  Mason's  Manual  of  Legislative 
Procedure  on  page  3&8  as  follows: 

"It  is  a  general  rule  that  no  one  can  vote  on  a 
question  in  which  he  has  a  direct  personal  or 
pecuniary  interest." 

(Also  see:   McQuillin  Municipal  Corporations, 
3rd  Ed.  Vol.  I4.,  p.  £03;  Roberts  Rules  of  Order, 
p.  192.) 

In  Volume  62,  Corpus  Juris  Secundum  at  page  7&1  the  rule 
is  set  forth  as  follows: 

"It  is  a  general  rule  of  law  that  no  member  of  a 
municipal  council  shall  vote  on  any  question  in- 
volving his  own  character  or  conduct,  his  right 
as  a  member,  or  his  pecuniary  interest,  if  that 
is  immediate,  particular,  and  distinct  from  the 
public  interest." 

Specific  examples  of  what  the  courts  have  found  to  be  a 
direct  personal  or  pecuniary  interest  that  disqualified  a  vote  are 
found  in  the  following  citations: 

"A  borough  councilman  who  had  resigned  voting 
on  a  resolution  accepting  his  resignation  and 
appointing  a  successor.   (COMMONWEALTH  v.  KNAPF, 
91  Atl,  553);  the  vote  of  a  member  of  an  elective 
municipal  water  board  on  a  resolution  providing 
for  his  own  appointment  as  a  construction  foreman 
under  the  board  (ARBEGAST  v.  SHIELDS,  ll;  S.E.  2d 
I).);  vote  of  councilman  on  an  ordinance  granting  a 
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permit  to  operate  a  filling  station  on  property 
owned  by  councilman  and  leased  to  oil  company  (VAN 
HAVENBERG  v.  HOLEMAN,  Ikk   S.VJ«  2d  718);  vote  of  a 
councilman  on  ordinance  providing  for  the  construc- 
tion of  a  spur  track  which  was  of  particular  benefit 
to  a  mill  partly  ovned  by  the  councilman  (BUFFINGTON 
WHEEL  CO.  v.  BURNHAM,  15  N.W.  282);  vote  of  member 
of  board  on  ordinance  granting  permission  to  corpo- 
ration of  which  he  was  a  stockholder  to  lay  tracks  in 
city  streets  (WEST  JERSEY  TRACTION  CO.  v.  CITY  OF 
CAMDEN,  29  Atl.  163);  municipal  councilman  voting 
to  accept  his  own  resignation  (STEVENS  v.  HAUSSERMAN, 
172  A.  738)>  vote  of  member  of  council  on  resolution 
vacating  street,  said  vacation  being  of  primary 
benefit  to  employer  of  said  member  (PYATT  v.  MAYOR 
&  COUNCIL  OF  DINELLEN,  89  A.  2d  l);  vote  of  member 
of  council  on  question  of  granting  a  property  owner 
a  variance  from  zoning  ordinance  where  the  council 
member  had  previously  sold  said  property  to  said 
property  owner  and  intended  to  use  garage  on  subject 
premises  (PIGGOTT  v.  BOROUGH  OF  HOPEWELL,  91  A.  2d 
667);  member  of  a  board  of  trustees  of  City  of  San 
Diego  held  disqualified  to  vote  to  convey  land  in 
a  quantity  subject  to  board's  discretion  to  a  rail- 
road corporation  of  which  said  member  was  a  director 
and  stockholder  (CITY  OF  SAN  DIEGO  v,  SAN  DIEGO  &  LOS 
ANGELES  R.R.  CO.,  l\l\.   Cal.  106);  aldermen  involved 
in  election  contest  held  disqualified  to  act  as  al- 
dermen in  determination  of  such  contest  (ROBxNSON  V, 
HAYS,  62  S.W.  2d  1007);  members  of  village  council 
having  a  pecuniary  interest  in  a  claim  filed  against 
the  village  held  disqualified  from  voting  to  allow 
such  claim  (SMITH  v.  HUIEELL,  106  N.W,  547)?  mayor's 
vote  to  beat  tie  on  ordinance  fixing  his  own  salary 
held  illegal  (DAVIS  v.  CITY  OF  JENKINS,  et  al.,  238 
S.W.  2d  475)." 

In  setting  forth  the  principle  that  a  member  should  be 
excused  from  voting  on  a  question  on  which  he  has  a  direct  personal 
or  pecuniary  interest,  as  illustrated  above,  I  have  fully  stated 
the  law  applicable  to  the  subject.  Mason  states  that  it  is  the 
practice  in  the  state  legislatures  to  excuse  a  member  from  voting 
when  he  has  a  personal  interest  in  the  matter  voted  upon  or  for  other 
good  cause.   Unquestionably  a  good  cause  should  always  be  present 
before  a  member  is  excused  from  voting  on  any  question  but  aside 
from  situations  where  there  is  a  personal  or  pecuniary  interest 
the  problem  of  "other  good  cause"  is  not  a  legal  one  and  as  far  as 
my  research  reveals  no  court,  law  writer  or  parliamentary  writer 
has  ever  essayed  to  categorize  or  even  comment  on  what  constitutes 
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the  "other  good  cause"  that  should  exist  to  excuse  a  member  from 
voting.   It  is  purely  a  matter  within  the  discretion  of  the  legis- 
lative body.   Any  attempt  by  me  then  to  state  either  generally  or 
with  particularity  what  circumstances  should  exist  before  a  member 
should  be  excused  from  voting,  other  than  as  stated  above,  would 
merely  be  an  exposition  of  my  concept  of  what  your  duties  are  as 
legislators  to  your  constituents,  which  would  of  course  be  pre- 
sumptuous of  me.  With  particular  reference  to  the  causes  set 
forth  in  your  letter,  personal  association  with  individuals 
directly  affected  by  special  legislation  could  under  proper 
circumstances  disqualify  a  member's  vote  as  a  matter  of  law. 
As  to  the  other  reasons  set  forth  it  is  entirely  within  the 
Eoard's  discretion  to  determine  whether  they  constitute  cause 
sufficient  to  warrant  excuse  from  the  requirement  of  voting. 

You  are  advised  accordingly. 

Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney 

By 


WALKER  PEDDICORD 

Chief  Deputy  City  Attorney 


TJB 


To:      John  R.   McGrath,   Clerk 
Board   of  Supervisors 
235   City  Hall 


OPINION  NO.  7^8 
November  16,  1953 


SUBJECT:   CHARTER  SECTION  38.01;   WHETHER  LIEUTENANT  ARTHUR 

L.  PINNEGAN  OP  FIRE  DEPARTMENT  BLANKETED  IN  TO  RANK 
AND  CIVIL  SERVICE  CLASSIFICATION  OP  LIEUTENANT  H.2I4., 
DIVISION  OP  FIRE  PREVENTION  AND  INVESTIGATION  UNDER 
PROVISIONS  OF  SECTION. 

Gentlemen: 

I  have  received  the  following  communication  from  your 
Commission: 

REQUEST 

"I  am  submitting  herewith  communication  from  Lieuten- 
ant Arthur  L.  Finnegan,  assigned  to  the  Waterfront 
Detail,  claiming  civil  service  classification  as  H-2i|, 
Lieutenant,  Bureau  of  Fire  Investigation,  in  compliance 
with  the  provisions  of  Section  38. 01,  as  adopted  at  the 
November  I).,  1952  election,  and  I  recommend  that  the  same 
be  referred  to  the  City  Attorney  for  an  Opinion." 

The  letter  from  Lieutenant  Finnegan  referred  to  in  the 
aforesaid  communication  reads  as  follows: 

"Due  to  the  fact  that  Charter  Amendment  »0*  becomes  effec- 
tive on  July  1st,  1953 >   the  undersigned  member  of  the  San 
Francisco  Fire  Department  would  like  a  clarification  of 
his  civil  service  status  under  Amendment  '0'  to  that  of 
•  Lieutenant,  Class  No.  H-2ij.,  Division  of  Fire  Prevention 
and  Investigation' , due  to  the  following  circumstances 
applicable  solely  in  my  individual  case,  I  contend  that 
my  peculiar  situation  gives  me  the  legal  right  to  such 
claim  and  I  would  very  much  appreciate  your  favorable 
consideration  in  the  matter. 

"On  November  l8th,  1930,  I  was  appointed  a  member  of  the 
San  Francisco  Fire  Department  and  served  as  a  hoseman 
and  truckman  in  various  companies  until  July  1st,  19i|l> 
at  which  time  I  was  assigned  to  the  Division  of  Fire 
Prevention  and  Investigation  as  an  Inspector  in  the  Bur- 
eau of  Fire  Investigation. 
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"My  services  in  the  Division  of  Fire  Prevention  and 
Investigation  were  without  interruption  for  approx- 
imately nine  and  one-half  (9^)    years,  having  been 
promoted  to  the  rank  of  lieutenant,  H-20,  on  July  1st, 
19^9,  in  the  interim,  and  remaining  continuously  in 
the  Division  of  Fire  Prevention  and  Investigation 
until  November  20th,  19^0,  at  which  time  I  was 
detailed,  without  request  on  my  part,  from  that  divi- 
sion to  the  Board  of  State  Harbor  Commissioners  under 
a  contractual  services  agreement  between  the  Board  of 
State  Harbor  Commissioners  and  the  City  and  County  of 
San  Francisco,  whereby  the  San  Francisco  Fire  Depart- 
ment is  re-imbursed  fully  for  my  services  while  per- 
forming these  duties  for  the  State  Board. 

"Under  this  contractual  services  agreement  I  perform 
related  duties  to  my  position  in  the  Division  of  Fire 
Prevention  and  Investigation;  viz;  full  time  duty  at 
fire  prevention  and  fire  investigation  on  the  proper- 
ties and  facilities  of  the  Board  of  State  Harbor  Com- 
missioners exclusively.   In  fact  I  was  given  to  under- 
stand that  it  was  because  of  my  specialized  training, 
experience,  capabilities  and  Qualifications  to  take 
charge  of  this  all  important  work  of  fire  prevention 
and  fire  investigation  on  the  waterfront,  comprising 
the  Port  of  San  Francisco,  at  a  time  when  this  country 
was  entering  the  Korean  War,  was  the  reason  I  was  trans- 
ferred over  to  the  State  Harbor  Board  and  reported  to 
and  perform  my  duties  under  the  jurisdiction  and  super- 
vision of  General  Robert  H,  Wylie,  Manager,  Port  of 
San  Francisco,  with  instructions  to  take  particular 
alertness  for  possible  acts  of  sabotage  of  our  National 
Defense  effort  via  means  of  fire, 

"Due  to  the  aforementioned  facts,  viz;  that  I  was 
ordered  directly  from  the  Division  of  Fire  Prevention 
and  Investigation,  without  my  requesting  such  assign- 
ment, to  do  related  work  for  a  State  Governmental  Auth- 
ority exclusively,  under  a  contractual  services  agree- 
ment between  the  city  and  the  state,  without  interrup- 
tion in  my  continuity  of  service  in  that  particular 
line  of  work,  and  the  further  fact  that  I  have  not  been 
a  member  of  any  other  bureau  or  company  of  the  San  Fran- 
cisco Fire  Department  in  the  interim,  end  should  my 
services  be  terminated  with  the  State  Board  of  Harbor 
Commission  I  would  normally  return  to  my  assignment  in 
the  Division  of  Fire  Prevention  and  Investigation,  I, 
therefore,  sincerely  request  that  I  be  given  the  status, 
under  civil  service  classification  'Lieutenant-Class 
No.  H-2V ,  under  the  blanketing  clause  of  Charter  Amend- 
ment '01,  which  becomes  effective  tomorrow,  July  1st, 1953." 


Opinion  No.    7^8 
Page   3. 

OPINION 

I  have  given  thorough  consideration  to  the  letter  of  Lieu- 
tenant Arthur  L.  Pinnegan  requesting  reclassification  as  "Lieuten- 
ant-Class No.  H-2lj."  under  Section  38,01  of  the  Charter  but  after 
considering  the  facts  he  sets  forth  in  conjunction  with  the  records 
of  the  Civil  Service  Commission,  the  Fire  Department  and  the  Con- 
troller, as  well  as  the  intent  of  the  language  employed  in  the  sec- 
tion, I  am  forced  to  conclude  that  Lieutenant  Pinnegan  is  not  leg- 
ally entitled  to  the  classification  he  requests. 

In  Opinion  No.  703  forwarded  to  you  on  July  11,  1953*  I  inter- 
preted Section  38.01  in  connection  with  the  case  of  William  J,  Har- 
wood  and  pointed  out  that  an  essential  prerequisite  to  the  blanket- 
ing in  provisions  of  that  section  was  that  the  person  be  assigned 
to  one  of  the  enumerated  positions  in  the  Bureau  of  Fire  Prevention 
or  Investigation  on  the  effective  date  of  the  charter  amendment, 
i.e.,  on  Janua. ry  9 ,  1953  • 

Lieutenant  Finnegan  was  not  so  assigned  on  January  9>  1953 > 
but  was  rather  assigned  to  what  is  considered  as  the  waterfront 
detail,   I  find  that  in  the  assignment  of  Lt.  Finnegan  to  this 
detail  ho  was  not  regarded  as  being  detailed  from  the  Division  of 
Fire  Prevention  and  Investigation  but  was  rather  considered  as  being 
thenceforth  completely  divorced  from  the  Division.   He  was  no  longer 
subject  to  its  jurisdiction,  to  its  discipline  or  rules,  was  no 
longer  carried  on  its  payrolls,  does  not  wear  its  insignia,  and  is 
not  carried  on  any  record  as  being  assigned  to  the  Division  or 
either  of  its  bureaus.   Therefore  although  Lt.  Finnegan  may  perform 
work  which  is  in  certain  respects  similar  to  work  performed  by  the 
members  of  the  Division  of  Fire  Prevention  and  Investigation  I  can 
find  no  legal  justification  for  holding  that  he  was  assigned  either 
as  Lieutenant,  Bureau  of  Fire  Prevention  and  Public  Safety,  or 
Lieutenant,  Bureau  of  Fire  Investigation  on  January  9»  1953. 

You  are  therefore  advised  that  it  is  my  opinion  that  Lieuten- 
ant Pinnegan  is  not  entitled  to  automatic  reclassification  to  the 
rank  of  Lieutenant,  Class  No,  H-21).,  under  the  provisions  of 
Section  38,01  of  the  Charter, 

Respectfully  submitted, 


TJB 


DION  R.  HOLM 
City  Attorney 


To:  San  Francisco  Fire  Department 
Rm  2,  City  Hall 

Attention  Alfred  J.  Galli, 
Acting  Chief  of  Department, 
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SUBJECT:   MAY  A  LIGHTED  (NEON)  SIGN  SAYING  "TELEVISION"  BE 
AFFIXED  TO  THE  EXTERIOR  OF  A  HOTEL  OR  A  TOURIST 
COURT  WHICH  IS  LOCATED  IN  A  SECOND  RESIDENTIAL 
DISTRICT? 

Dear  Sir: 

We    have   your  request   for   an  opinion   as   follows: 

REQUEST 

"Will  you  kindly  give   us   your   opinion  as   to   whether    a 
lighted   (neon)    sign   saying    'Television' ,   may  be    affixed 
to   the   exterior   of   a  hotel   or   a   tourist   court  which  is 
located  in  a  Second   Residential  District? 

"Despite   the   many  undesirable    characteristics   of  a    'motel' 
or   tourist   auto  court,   we  have   felt   constrained   by  the   text 
of   the    zoning  ordinance   to   classify   such  use   the    same   as   a 
lodging   house   or   hotel.      Identifying   signs   have   therefore 
been  permitted,    but   we    are   not    clear   as   to  whether   the 
advertisement   of   the    availability   of   television  in  the 
rooms   constitutes   a   commercial  use   of   the   property  which 
could  be   disapproved  when  the   motel   is   in   a  residential 
district," 

OPINION 

In  a  case  such  as  you  state,  when  a  "motel"  or  "tourist 
auto  court"  actually  furnishes  television  facilities  as  a  part  of 
the  dwelling  accommodations  it  offers,  the  use  of  a  lighted  neon 
sign  of  reasonable  size  saying  "television",  would  be  but  an 
identifying  sign  incidental  to  the  operation  and  maintenance  of 
such  establishment,  and  hence  not  unlawful.  (See  Yokley  -  Zoning 
Law  &  Practice,  p.  381)..) 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


CWH 

To:  Paul  Oppermann,  Director 
of  Planning 
100  Larkin  Street 
San  Francisco  2. 
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SUEJECT:   STATE,  RECLAMATION  DISTRICT  LAW;  PROCEDURE 
TO  BE  FOLLOWED  IN  RECLAIMING  SUE- MERGED 
LAND  IN  SOUTHERN  PART  OP  SAN  FRANCISCO 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows? 

REQUEST 

"At  the  direction  of  the  Commercial  and  Industrial 
Development  Committee  in  meeting  assembled  on 
October  30,  you  are  respectfully  requested  to 
inform  it,  at  your  earliest  convenience,  the  steps 
which  must  be  taken,  pursuant  to  the  provisions  of 
the  State  Reclamation  District  Act,  to  reclaim 
those  submerged  lands  located  in  the  southern  part 
of  the  city." 

OPINION 

The  Reclamation  District  Law  of  the  State  of  California 
was  codified  in  1951  and  may  presently  be  found  in  the  Water  Code, 
Sections  50000  to  53901,  (References  to  sections  hereafter  are  to 
the  Water  Code  unless  otherwise  specified.) 

F ORMATION  OF  REC LAMATION  DISTRICT 

The  formation  of  the  reclamation  districts  is  set  forth 
as  Part  2,  Division  15,  of  the  Water  Code,  Sections  50300  to  50lj47. 

Section  50300  provides  that  "a  petition  for  the  formation 
of  a  district,  verified  by  the  affidavit  of  one  of  the  petitioners, 
may  be  presented  to  the  board  of  supervisors  at  a  regular  meeting 
thereof  byj 

(a)  The  owners  of  one-half  or  more  of  any  body 
of  swamp  and  overflowed,  salt-marsh,  or  tidelands,  or 
other  lands  subject  to  floo:d  or  overflow,  susceptible 
of  one  mode  of  reclamation  who  desire  to  reclaim  the 
land* 

(b)  The  ovrners  of  one-half  or  more  of  any  body  of 
swamp  and  overflowed,  salt-marsh >  or  tidelands  suscepti- 
ble of  one  mode  of  reclamation,  and  already  reclaimed, 
or  in  progress  of  reclamation,  and  not  included  in  any 
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district,  who  desire  to  form  a  district  for  the 
maintenance,  protection,  or  repair  of  the  reclam- 
ation works,  in,  upon,  or  appertaining  to  such  body 
of  lands,  or  for  the  completion  of  the  reclamation 
thereof." 

The  petition  shall  state  that  the  petitioners  desire  to 
reclaim  the  land,  or  that  the  land  has  been  reclaimed,  or  that  the 
reclamation  is  in  progress,  and  shall  contain  the  following  (Sec- 
tion 50301): 

(a)  A  description  of  the  exterior  boundaries  of  the  proposed 
district, 

(b)  A  statement  as  to  the  total  number  of  acres  situated 
within  the  exterior  boundaries, 

(c)  The  name  of  each  owner  of  record  of  real  property 
situated  within  the  exterior  boundaries, 

(d)  The  name  of  each  county  in  which  the  proposed  district 
lies,  and  if  in  more  than  one  county,  the  number  of  acres  in  each 
district. 

The  petition  shall  be  published  once  a  week  for  two  weeks 
preceding  the  hearing  thereof  in  a  newspaper  of  general  circulation 
published  in  the  principal  county  with  a  notice  of  the  time  when 
the  petition  will  be  presented  to  the  board  of  supervisors   (Sec- 
tion 50302),  and  an  affidavit  of  publication  shall  be  filed  with 
the  petition  (Section  50303) • 

APPROVAL 

If  the  board  of  supervisors  finds,  on  the  hearing  of  the 
petition,  that  the  statements  therein  are  correct,  it  shall  make 
an  order  approving  the  petition  (Section  50310). 

If  it  is  shown  that  any  land  is  improperly  included  in  the 
proposed  district,  the  board  of  supervisors  in  its  order  shall 
exclude  the  same    therefrom  (Section  503H)» 

If  the  board  concludes  that  lands  susceptible  of  the  same 
mode  of  reclamation  are  improperly  omitted  from  the  proposed  dis- 
trict, and  the  owners  thereof  have  not  appeared  at  the  hearing, 
it  shall  continue  the  hearing  on  the  petition,  and  direct  that 
notice  be  given  to  the  nonappearing  landowners  to  appear  before 
the  board  of  supervisors,  and  show  cause  why  their  lands  should 
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not  be  included  in  the  proposed  district  (Section  50312),  Notice 
to  such  nonappearing  landowners  shall  be  given  either  by  publica- 
tion in  the  same  manner  and  for  the  same  period  as  the  original 
petition,  or  by  personal  service  on  each  such  landowner  (Section 
50313),  which  personal  service  shall  be  made  at  least  three  days 
prior  to  the  date  fixed  for  the  further  hearing  (Section  5031U) • 
Proof  of  publication  or  personal  service  of  the  notice  shall  be 
filed  with  the  clerk  of  the  board  of  supervisors  on  or  before  the 
day  to  which  the  hearing  is  continued  (Section  50315 )• 

The  board  of  supervisors  may  further  continue  the  hearing 
from  time  to  time,  by  order  entered  upon  its  minutes,  to  the  end 
that  a  full  hearing  may  be  had  (Section  50316).  Upon  the  final 
hearing  on  the  petition  the  board  of  supervisors  shall  make  an 
order  approving  the  petition,  as  originally  presented,  or  in  a 
modified  form  (Section  50317)* 

The  order,  signed  by  the  chairman  of  the  board  of  super- 
visors, and  attested  by  the  clerk  thereof,  shall  describe  the 
exterior  boundaries  of  the  district,  as  determined  by  the  board 
of  supervisors,  and  shall  be  indorsed  upon  or  attached  to  the 
petition  (Section  50318) . 

FILING  AND  RECORDING 

The  petition,  with  the  order  of  the  board  of  supervisors 
indorsed  thereon  or  attached  thereto,  shall  be  recorded  by  the 
county  recorder  in  a  book  kept  for  the  purpose  of  recording  papers 
relating  to  reclamations  (Section  50330). 

When  a  district  is  situated  partly  in  different  counties, 
the  board,  after  the  petition  has  been  granted,  shall  forward  a 
copy  thereof  and  the  order  approving  the  same  to  the  clerk  of  the 
board  of  supervisors  of  each  of  the  counties  in  which  any  portion 
is  situated  (Section  50331). 

A  copy  of  the  petition  and  order  of  the  board  of  super- 
visors approving  the  same,  certified  by  the  county  clerk,  shall 
be  forwarded  to  the  State  Lands  Commission  which  shall  thereupon 
forward  to  the  county  treasurer  a  statement  showing  the  names  of 
purchasers  of  public  land  in  the  district  who  have  paid  in  full 
therefor  (Section  50332) . 

The  State  Lands  Commission,  upon  receipt  of  a  copy  of  the 
petition,  or  certificate  of  the  county  clerk  that  a  district  has 
been  formed,  shall  number  the  district  and  send  the  number  to 
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the  county  recorder  of  the  county  from  which  the  copy  or  certificate 
came  (Section  50333) »  and  the  county  recorder,  upon  receipt  of  the 
number  from  the  State  Lands  Commission,  shall  number  the  district, 
and  the  district  shall  thereafter  be  known  and  designated  by  the 
number  (Section  5033U-)  • 

ORGANIZATION 

The  owners  of  a  majority  of  the  acreage  in  the  district 
shall  adopt  by-laws,  not  inconsistent  with  the  laws  of  the  State, 
for  the  government  and  control  of  the  affairs  of  the  district 
(Section  50370),  which  by-laws  must  be  signed  by  landowners  of 
a  majority  of  the  acreage  in  the  district  and  filed  by  them  for 
record  with  the  county  recorder  (Section  50371) >   who  upon  receipt 
of  the  by-laws  shall  record  them  in  a  book  kept  by  him  for  the 
purpose  of  recording  papers  relating  to  reclamation  (Section 
50372). 

By-laws  may  be  amended  in  the  same  manner  as  adopted 
(Section  50373).  After  the  adoption  of  by-laws,  a  board  of  trust- 
ees shall  be  elected  as  provided  in  Sections  50600-50609,  unless 
the  district  is  formed  to  operate  without  trustees  (Section  5037^)« 

DISTRICT  FORMED  TO  OPERATE  WITHOUT  A  EOARD 

When  any  land,  susceptible  of  one  mode  of  reclamation,  is 
entirely  owned  by  parties  who  desire  to  reclaim  the  land,  and  to 
manage  the  reclamation  without  a  board  or  the  establishment  of 
by-laws,  they  may  file  the  petition  provided  for  in  Sections 
50300-50335  and  state  therein  that  they  intend  to  undertake  the 
reclamation  on  their  own  responsibility  (Section  50l|00). 

When  the  petition  is  granted,  the  district  is  organized 
and  the  owners  of  the  lands  have  all  the  rights,  immunities, 
privileges,  and  duties  granted  to  boards  and  in  all  proceedings 
the  names  of  the  owners  shall  be  used  instead  of  the  names  of 
trustees  (Section  50^.01).  The  existence  of  a  district  formed 
to  operate  without  a  board  shall  not  prevent  the  owners  of  land 
included  therein  from  forming  a  district  to  operate  with  a  board 
by  presenting  to  the  board  of  supervisors  the  petition  provided 
for  in  Sections  50300-50335  (Section  501^.02).  The  presentation 
of  a  petition  for  formation  of  a  district  to  operate  with  a  board 
is  an  abandonment  of  the  rights,  immunities,  and  privileges  con- 
ferred upon  the  owners  or  their  predecessors  in  interest  in  the 
land  by  creation  of  the  original  district  (Section  50I4.O3). 
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PROCEEDINGS  TO  DETERMINE  LEGALITY  Oi'1  DISTRICT 


The  board  of  trustees  of  a  district  may  commence  a  proceeding 
in  the  superior  court  of  the  principal  county  to  determine  the 
legality  of  the  existence  of  the  district  (Section  50l*l*.0).    The 
complaint  shall  describe  the  district  by  number  and  exterior  boun- 
daries thereof  and  shall  contain  a  prayer  that  the  district  be 
adjudged  a  legally  existing  district  (Section  50l+l|.l). 

Summons  shall  be  served  by  publishing  a  copy  thereof  once  a 
week  for  four  weeks  in  a  newspaper  of  general  circulation  published 
in  each  county  where  any  part  of  the  district  is  situated  (Section 
501*1*2). 

Within  30  days  after  the  last  publication  of  summons,  any 
interested  person  may  appear  and  answer  the  complaint,  stating  in 
the  answer  the  facts  relied  upon  to  show  the  invalidity  of  the 
district  (Section  501+1+3 )  ♦ 

If  no  answer  is  filed,  the  court  shall  render  Judgment  as 
prayed  for  in  the  complaint  (Section  50l|l|l| )  I    if  an  answer  is  filed, 
the  court  shall  proceed  as  in  any  civil  case,  but  shall  not  adjudge 
any  district  invalid  when  it  appears  that  the  district  has  for  five 
years  prior  to  the  commencement  of  the  proceeding  been  prosecuting 
or  maintaining  reclamation  works  in  good  faith  (Section  50l|l*5)» 
the  proceeding  is  a  proceeding  in  rem,  and  the  judgment  is  conclusive 
against  all  persons  and  the  State  (Section  50l4.i*.o). 

RECLAMATION  PLANS 

The  reclamation  district  after  formation,  may  adopt  an  original 
plan  for  the  reclamation  of  district  land  and  an  estimate  of  the 
cost  thereof,  and  may  modify  or  change  such  original  plans,  or  adopt 
new,  supplemental,  or  additional  plans  when  necessary  (Section 
51000).   The  board  of  trustees  of  the  district  shall  report  to 
the  board  of  supervisors  every  original  plan,  and  every  new,  supple- 
mental or  additional  plan  for  the  reclamation  of  district  lands 
(Section  51003) -by  filing  with  the  county  clerk  two  copies  thereof 
with  an  estimate  of  the  cost  of  the  contemplated  work,  including 
incidental  expenses,  maintenance  and  repairs  necessary  for  the 
reclamation  of  district  lands  pursuant  to  the  plan. 

RECAPITULATION 

I  have  outlined  above  the  steps  necessary  for  the  formation 
of  a  reclamation  district  under  the  Reclamation  District  Law  of  the 
State  of  California,   As  will  be  noted  a  reclamation  district  may 
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only  be  formed  upon  petition  of  the  owners  of  the  land  to  be  re- 
claimed to  the  board  of  supervisors  of  the  county,  which  board  must 
thereafter  determine  whether  the  petition  should  be  approved  as 
filed  or  whether  additional  land  should  be  included  in  the  proposed 
district  or  whether  land  should  be  excluded  from  the  proposed  dis- 
trict.  After  approval  by  the  board  of  supervisors  the  district  is 
legally  formed  and  may  thereafter  adopt  an  original  plan  for  the 
reclamation  of  the  district  lands. 

There  are  many  additional  provisions  of  the  law  which  cover 
the  internal  administration  of  the  district,  and  the  matter  of 
assessments,  bonds,  etc.,  which  I  have  not  summarized  herein.   Should 
there  be  any  further  information  which  your  committee  may  desire 
please  do  not  hesitate  to  contact  me. 


Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney 

By 

WALKER  PEDDICORD 

Chief  Deputy  City  Attorney 


LSM 


To:   Board  of  Supervisors 
235  City  Hall 


Attn:   John  R.  McGrath,  Clerk 


OPINION  NO.  751 
November  20,  1953 

SUBJECT:   EFFECT  OF  STATE  LAW  REGULATING  PRACTICE  OF 
PHYSIOTHERAPY  ON , LOCAL  ORDINANCE  REGULATING 
OPERATION  OF  MASSAGE  PARLORS. 

Dear  Sir: 

You  have  asked  my  opinion  regarding  the  effect  of  the 
recently  enacted  state  law  regulating  the  practice  of  physiotherapy 
(Stats,  of  1953,  Chap.  1826  -  Business  and  Professional  Code,  Sees. 
2650-2691+)  upon  the  local  law  (Ordinance  No.  6969  (Series  of  1939)) 
regulating  the  maintenance,  operation  and  conduct  of  "massage  par- 
lors" in  our  own  city  and  county. 

More  particularly,  you  ask  this  question:   "Does  an 
individual  qualifying  under  the  State  no  longer  come  under  our 
massage  parlor  regulations?"   It  is  obvious  that  your  query  is  sug- 
gested by  the  fact  that  our  ordinance  expressly  Includes,  in  the 
definition  of  a  "massage  parlor",  a  place  of  business  in  which  is 
administered  "physiotherapy"  or  "therapy".   (See  Section  I) 

OPINION 

Without  herein  analyzing  in  detail  the  extensive  provisions 
of  our  massage  parlor  ordinance  and  the  recently  enacted  state  law 
mentioned  above,  I  conclude  factually  that  each  such  legislation  is 
regulatory  in  character  and  that  neither  is,  nor  is  either  intended 
to  be,  a  revenue  producing  measure.   It  is  settled  that  the  "regula- 
tion or  revenue"  question  is  one  of  fact,   (City  and  County  of  San 
Francisco  v.  Boss,  83  Cal.  App,  (2)  kkSl   Davis  v.  City  of  San  Diego, 
33  Cal.  App.  (2)  190) 

The  basic  power  to  impose  regulations  upon  certain  activi- 
ties, businesses  or  occupations,  in  order  to  reasonably  safeguard 
the  public  safety,  comfort  or  health,  lies  with  the  state  legisla- 
ture, and  is  an  exercise  of  the  police  power.   (16  Cal.  Jur.  203-206) 
It  is  through  the  medium  of  license  laws  that  such  regulation  is 
effected.   (16  Cal.  Jur.  188-189;  203) 

At  the  local  governmental  level,  the  grant  of  police  power 
contained  in  Section  11  of  Article  XI  of  the  California  Constitution 
allows  the  imposition,  within  limits  prescribed  therein,  of  regula- 
tion upon  activities,  businesses  and  occupations  through  that  same 
licensing  medium.  Said  section  provides  as  follows: 

"Any  county,  city,  town  or  township  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict  with  general 
laws."   (Emphasis  added ) 
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Where  a  matter  is  of  statewide  concern,  rather  than  a 
purely  "municipal  affair",  local  regulation  may  supplement  state 
regulation,  except  In  the  situation  where  the  state  regulation  has 
entirely  occupied  the  field.   In  such  instance,  the  state  law  is 
supreme  and  the  local  (regulating)  law  is  deemed  conflicting  and 
thus  void.   (San  Francisco  v.  Boss,  supra;  Horwith  v.  City  of  Fresno, 
7U  Cal.  App.  (2)  UU3;  Pipoly  v.  Benson,  20  Cal.  (2)  366)   It  cannot 
be  doubted  that  the  matter  of  regulating  the  practice  of  the  healing 
arts  of  therapy  and  physiotherapy  is  one  of  statewide,  and  not  local, 
concern.   Such  conclusion  is  compelled  by  the  uniformity  with  which 
practice  of  the  various  therapeutic  arts  has  been  accepted  and  held 
to  be  of  statewide  concern.  Examples  thereof  are  medicine,  chiro- 
practic, optometry,  nursing,  osteopathy,  drugs,  narcotics,  hospitals. 
(See  16  Cal.  Jur.  206-209) 

Without  resorting  to  the  laborious  device  of  delineating 
all  of  the  particulars  contained  In  the  state  law  herein  involved, 
it  is  my  view  that  such  law  has  completely  occupied  the  field  in  the 
matter  of  regulating  the  practice  of  therapy  and  physiotherapy  and 
the  licensing  of  practitioners  thereof.  Hence,  our  local  massage 
parlor  ordinance  is  void  insofar  as  it  attempts  to  regulate  locally, 
by  license,  such  occupation;  and  any  individual  who  qualifies  in  such 
occupation  under  the  beforementioned  state  law  is  not  subject  to  the 
local  ordinance. 

It  must  be  noted,  however,  that  the  regulations  set  up  by 
the  state  law  do  not  become  operative  until  "one  year  from  the  effec- 
tive date  of  this  act"  (Business  &  Professions  Code,  Sec.  2665). 
Said  act  became  effective  on  September  9,  1953*   Hence,  no  conflict 
can  arise  between  the  state  law  and  the  local  ordinance  until  the 
lapse  of  one  year  from  that  date,  and  the  local  ordinance  is  control- 
ling in  the  interim. 

It  must  be  further  noted  that  the  local  ordinance,  when 
the  conflict  above  noted  comes  into  being,  will  not  become  void  in 
its  totality,  but  will  remain  valid  In  all  of  its  regulatory  features 
save  with  relation  to  the  practice  of  therapy  and  physiotherapy.  Such 
conclusion  is  reached  for  the  reason  that  by  the  express  provisions 
of  the  state  law  (See  Sections  2665(g)  and  2668(b))  "the  mere  admin- 
istration of  massage,  external  baths  or  normal  exercise"  are  not 
deemed  to  constitute  the  practice  of  physiotherapy.   Hence,  as  to 
such  activities  there  would  be  no  conflict  between  the  state  law  and 
the  local  ordinance  for  the  reason  that  the  state  has  made  no  attempt 
to  occupy  the  field.   Further,  since  the  valid  "massage"  and  "bath" 
provisions  of  the  local  ordinance  are  completely  severable  from  the 
invalid  (upon  September  9,  195^4-)  "therapy  and  physiotherapy"  provi- 
sions of  said  ordinance,  only  the  invalid  provisions  must  fall,  and 
the  regulation  in  other  respects  will  continue  valid. 
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The  foregoing  rule  Is  expressed  as  follows  in  Trebilcox  v. 
Sacramento,  91  Cal.  App.  257 »  at  265: 

"It  follows  from  all  these  considerations  that  if  one  or 
more  sections  of  the  ordinance  were  deemed  to  involve 
the  unlawful  exercise  of  the  taxing  power  conferred  on 
the  city  council  of  the  City  of  Sacramento  by  Its  charter, 
it  would  not  for  that  reason  result  that  the  entire  ordi- 
nance was  invalid.  This  is  merely  the  application  of  the 
familiar  rule  that,  if  a  part  of  the  statute  be  invalid, 
the  other  parts,  if  in  no  measure  or  sense  dependent  for 
their  validity  upon  the  invalid  part,  will  remain  undis- 
turbed, and  subject  to  enforcement.   ..." 

The  same  rule  is  stated  as  follows  in  16  Cal.  Jur.  255: 

"Where  all  of  the  provisions  of  a  license  tax  statute  or 
ordinance  which  can  rightly  be  claimed  to  be  void  for  any 
reason  are  distinctly  separate  from  the  remainder,  and, 
after  eliminating  these,  the  provisions  remaining  are 
sufficient  to  constitute  a  complete  and  valid  enactment, 
the  law  will,  according  to  settled  rules,  be  upheld, 
rejecting  only  the  Invalid  provisions." 

Accordingly,  you  are  advised  as  above  set  forth  with  regard 
to  the  questions  presented. 

Respectfully  submitted, 

DION  R,  HOLM,  City  Attorney 


By 


TO:  George  H,  Becker,  M.D.,  Director 
Bureau  of  Communicable  Diseases 
Department  of  Public  Health 
101  Grove  Street 
San  Francisco  2,  California 


WPB 


Walker  Peddicord 
Chief  Deputy  City  Attorney 


OPINION  NO.  752 
November  2lj.,  1953 


F.UBJECT:   POVER  OF  EOARD  OP  PERMIT  APPEALS  TO  EXTEND  TIKE 
TO  DETERMINE  APPEAL  BEYOND  1^0  DAYS  FIXED  BY 
SEC.  1!+,  PART'.  III,  MUNICIPAL  CODE. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"We  would  appreciate  an  official  opinion  from  your  office 
as  to  the  legality  of  the  Board  of  Permit  Appeals  extend- 
ing the  time,  when  deemed  necessary,  to  a  full  and  fair 
determination  of  an  appeal  filed  with  it,  over  and  above 
the  forty  days  provided  in  Section  1L|.,  Part  III  of  the 
Municipal  Code  with  regard  to  the  hearing  and  decisions 
of  said  Eoard, 

"in  the  interest  of  rendering  a  decision  fair  to  all 
parties  concerned  the  board  has  for  many  years  extended 
the  forty-day  period  with  the  consent  of  a  majority  of 
the  Board  members.  This  sor.ietimes  has  been  deemed 
necessary  for  various  reasons,  some  of  them  being 
continuances  sought  by  the  attorneys  on  either  side, 
illness,  or  unavailability  of  persons  interested  in 
the  appeal,  the  necessity  of  waiting  for  court  deter- 
minations pertinent  to  the  appeal,  etc. 

"it  has  been  recently  called  to  our  attention  that  our 
right  to  do  this  might  possibly  be  contested  at  some 
future  date,  therefore  we  shall  follow  your  advice  in 
the  matter." 

OPINION 

Section  39  of  the  Charter  of  the  City  and  County  of  San 
Francisco  which  creates  the  Eoard  of  Permit  Appeals  and  defines  its 
powers,  duties  and  functions,  provides  as  follows: 

"...  Such  board  shall  hear  the  applicant,  the  pe rmit- 
holder,  or  other  interested  parties,  as  well  as  the 
head  or  representative  of  the  department  issuing  or 
refusing  to  issue  such  license  or  permit,  or  ordering 
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the  revocation  of  same.   After  such  hearing  and 
such  further  investigation  as  the  board_  may  deem 
necessary,  "it  may  concur  in  the  action  of  the  depart- 
ment authorized  to  issue  such  license  or  permit,  or 
by  the  vote  of  four  members,  may  overrule  the  action 
of  such  department  and  order  that  the  permit  or 
license  be  granted,  restored  or  refused," 

The  charter,  in  providing  for  "such  hearing  and  such  further 
investigation  as  the  board  may  deem  necessary,"  clearly  contemplates 
a  full  hearing  of  the  case  brought  before  the  Board  of  Permit  Appeals 
(LindeB  Co.  v.  Board  of  Permit  Appeals,  23  Cal.  2d  303,  lUk   P«  2d  1+) . 

As  has  been  indicated  in  the  request,  in  some  instances  a  full 
and  fair  hearing  of  the  appeal  may  require  more  than  forty  days. 

Section  8,  Part  III,  Municipal  Code,  provides,  in  part,  as 
follows: 

"On  the  filing  of  any  appeal,  the  Board  of  Permit 
Appeals.  ,  .  shall  fix  the  time  and  place  of  hearing, 
which  shall  be  not  less  than  five  (5)  nor  more  than 
fifteen  days  after  the  filing  of  said  appeal,  and 
shall  act  thereon  not  later  than  forty  (I4.O)  days 
after  such  filing," 

Section  li;,  Part  III,  Municipal  Code  provides,  in  part,  as 
follows: 

".  ,  ,  After  said  hearing  and  such  further  investiga- 
tions as  the  Board  may  deem  necessary,  but  not  later 
than  forty  CI4.O)  days  after  the  filing  with  it  of  the 
first  appeal,  the  Eoard  may  concur  in  the  action  of 
the  department  authorized  to  issue,  transfer  or  revoke 
the  permit,  or  may  overrule  the  action  of  said  depart- 
ment and  order  that  the  permit  be  granted,  restored, 
denied  or  permitted  to  be  transferred,  as  the  case 
may  be," 

Insofar  as  sections  8  and  ll+,  Part  III,  of  the  Municipal  Code, 
attempt  to  alter  the  charter  provision  that  the  Board  shall  act 
"after  such  hearing  and  such  further  investigation  as  the  Board 
shall  deem  necessary",  by  attaching  a  time  limitation  on  the  per- 
formance of  such  functions,  such  sections  of  the  Municipal  Code 
clearly  conflict  with  the  charter  provision,  in  that  by  this  time 
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limitation  these  sections  attempt  to  limit  and  abridge  the  dis- 
cretionary power  of  the  Board  granted  to  it  by  the  charter. 
This  discretionary  power  of  the  Board  of  Permit  Appeals  to  hear 
and  investigate  appeals  cannot  be  thus  limited,   (McQuillin, 
Municipal  Corporations,  Sec.  15 #19) 

You  are  accordingly  advised  that  in  the  exercise  of  its 
discretionary  power  to  hear  and  investigate,  the  Board  of  Permit 
Appeals  is  not  bound  by  the  J4.O  day  time  limit  imposed  by  the 
Municipal  Code,  and  may  allow  such  time  as  may  be  deemed  reason- 
ably necessary  for  a  full  and  fair  determination  of  the  appeal. 

Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney 


WALKER  PEDDICORD 
Chief  Deputy  City  Attorney 


JC 


To;   J.  Edwin  Mattox,  Secretary 
Board  of  Permit  Appeals 
227  City  Hall 


OPINION  NO.  753 
December  9,  1953 


SUBJECT:   REDEVELOPMENT  PLAN  (FINAL)  FOR  PROJECT  AREA- 
MAY  IT  BE  AMENDED  AFTER  ADOPTION  EY  BOARD  OF 
SUPERVISORS? 

Gentlemen: 

We  have  your  request  for  opinion  as  follows: 

REQUEST 

"Redevelopment   Plans  for   project   areas  prepared  in 
accordance  with  the   California  Community  Redevelop- 
ment Law  will   include   the   street   layout,    land  uses 
and  building   standards;    such  as,    land  coverage,    set 
backs,    side  yards,    etc.      The    question  is   raised   from 
time    to   time   as   to   the  manner  by  which   such  provisions 
of   the  Redevelopment  Plan  can  be   amended  or  modified 
in  case   amendment   or  modification  becomes  necessary 
following  adoption  of   the  Redevelopment   Plan  by  the 
Board  of  Supervisors. 

"Will  you  please   advise,   therefore,  what  action  by 
whom  is  required   to  make   such   amendments   or  modifica- 
tions  in  a  Redevelopment   Plan  following  the  Board  of 
Supervisors    adoption  of    such  Plan," 

OPINION 

Sections  33260-33280  inclusive  of  the  Community  Redevelop- 
ment Law  (Health  and  Safety  Code)  set  forth  the  general  powers  of  the 
Redevelopment  Agency. 

Sections  33700-337/+6  Health  6c  Safety  Code  contain  the 
provisions  dealing  with  the  formulation,  content,  and  adoption  by 
ordinance  of  a  final  redevelopment  plan, 

Section  33703  of  the  Health  &  Safety  Code  provides  that 
the  redevelopment  plan  for  a  project  area  shall  be  based  upon  the 
approved  tentative  plan. 

The  Community  Redevelopment  Law  sets  out  specifically, 
and  in  detail,  each  of  the  steps  which  must  be  followed  in  formu- 
lating preliminary,  tentative  and  final  redevelopment  plans* 
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There  is  no  express  provision  in  the  Community  Redevelopment 
Law  which  gives  to  a  redevelopment  agency  the  authority  or  power  to 
modify  or  amend  a  final  redevelopment  plan  after  adoption  of  such 
plan  by  the  Is  gislative  body  of  the  community. 

It  is  a  well  settled  principle  of  law  that  administrative 
agencies  may  exercise  only  those  powers  which  are  expressly  granted 
to  them  by  statute  or  as  may  reasonably  be  implied  from  the  statute 
granting  the  powers. 

Since  the  Redevelopment  Agency  has  no  express  powers  to 
make  changes  in  the  final  plan  after  adoption  by  the  legislative 
body,  may  such  powers  reasonably  be  implied  or  inferred  from  the 
statute? 

There  has  arisen  in  law  the  doctrine  of  "implied  powers." 
The  express  powers  conferred  may,  by  necessary  implication,  give 
rise  to  other  powers  which  may  be  inferred  as  a  necessary  means 
of  accomplishing  the  end  sought  by  legislation.  But  the  doctrine 
of  "implied  powers"  is  not  without  limitation.   It  cannot  be 
invoked  where  the  grant  of  express  powers  clearly  excludes  the 
delegation  of  others  or  where  the  claimed  power  is  incompatible 
with,  or  out  of  the  scope  of,  the  expressed  power.  For  a  power 
to  be  justified  under  the  doctrine  it  must  be  essential  to  the 
declared  objects  and  purposes  of  the  enabling  act,  not  simply 
convenient  but  indispensable.  Any  reasonable  doubt  concerning  the 
existence  of  the  power  is  to  be  resolved  against  the  agency. 

2  CAL.  JUR.  2d,  pp.  32-33 

The  procedures  in  the  Community  Redevelopment  Law  for  the 
formulation  and  adoption  of  redevelopment  plans  are  somewhat  sim- 
ilar to  the  procedures  in  the  Government  Code  for  the  formulation 
and  adoption  of  master  plans  for  a  community.  The  Legislature, 
however,  has,  in  sections  65300  et  seq.  pf  the  Government  Code, 
provided  a  method  for  changes  and  alterations  of  a  master  plan 
for  the  community  after  adoption  of  such  plan  by  the  legislative 
body. 

It  appears  from  a  review  of  the  Community  Redevelopment 
Law  and  a  study  of  the  care  taken  by  the  legislature  in  setting 
forth  each  of  the  steps  to  be  followed  by  a  redevelopment  agency 
in  formulating  redevelopment  plans  that  ifthe  legislature  intended 
that  changes  be  made  in  the  final  plan  after  adoption  by  the  legis- 
lative body,  provision  would  have  been  made  in  the  act  for  such 
powers. 
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The  Community  Redevelopment  Law  and  the  Housing  Authorities 
Law  are  similar  in  nature.   In  construing  the  Housing  Authorities 
Law  the  Supreme  Court  held  in  the  case  of  Housing  Authority  v.  City 
of  Los  Angeles,  38  Cal.  2d,  853,  at  page  862: 

"Each  functioning  body,  the  city  and  the  housing  authority, 

is  a  separate  body  vested  with  specific  duties  and  powers  under  the 

Housing  Authorities  Law.   In  pursuing  the  state  objective  each  is 

governed  by  the  state  law  and  neither  may  exercise  powers  not  vested 
or  recognized  by  that  law."   (Underscoring  ours) 

As  previously  stated,  the  final  redevelopment  plan  shall  be 
based  upon  the  approved  tentative  plan. 

It  is  therefore  my  opinion  that  where  it  becomes  necessary 
to  make  minor  changes  in  a  final  plan  after  such  plan  has  been 
adopted  by  the  legislative  body  and  such  minor  changes  are  "based 
upon"  the  tentative  plan  or  it  becomes  necessary  to  correct  the 
final  plan  to  conform  to  the  tentative  plan  because  of  an  inadver- 
tent omission  or  for  the  purposes  of  clarification,  the  Redevelop- 
ment Agency  may  recomiend  to  the  Board  of  Supervisors  that  the 
ordinance  adopting  the  redevelopment  plan  be  amended  to  cover 
such  minor  changes  or  corrections. 

It  is  my  further  opinion  that  a  redevelopment  agency  has 
neither  the  express  nor  implied  powers  to  make  or  recommend  any 
changes  in  a  final  plan  after  adoption  by  the  le  gislative  body 
where  such  changes  are  not  "based  upon"  the  tentative  plan  or  where 
such  changes  materially  differ  from  or  alter  the  tentative  plan. 

Any  such  material  alteration  or  modification  of  a  final 
plan  would,  in  order  to  be  in  harmony  with  the  general  procedure 
of  the  redevelopment  lav;  providing  for  adoption  of  the  tentative 
and  final  plans,  call  for  notice  to  interested  parties,  the  hold- 
ing of  public  hearings  and  giving  all  interested  parties  the  right 
to  be  heard  prior  to  the  adoption  of  a  modified  tentative  plan, 
and  it  might  be  necessary  in  such  case  for  the  2e  gislative  body  to 
repeal  the  tentative  and  final  plan  and  for  the  Agency  to  prepare 
new  tentative  and  final  plans  in  accordance  with  the  provisions 
of  the  Redevelopment  Law.   However,  there  being  a  total  absence 
of  provision  in  the  law  for  any  such  modification  o£   these  plans, 
it  is  impossible  to  advise  that  the  Agency  and  the  Board  of 
Supervisors  have  such  power. 

If  the  Agency  contemplates  that  it  might  be  necessary  to 
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materially  alter  or  modify  a  final  plan  after  adoption  of  such 
plan  by  the  legislative  body,  it  may  be  advisable  to  request  the 
legislature  to  amend  the  Community  Redevelopment  Law  to  permit 
the  changing  or  modification  of  the  final  plan  after  adoption 
by  the  legislative  body. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


MG 


To:  Redevelopment  Agency 

512  Golden  Gate  Avenue 

Attn:   Dr.  J.  Joseph  Hayes,  Chairman 


OPINION  NO.  1$\\ 
December  9,  1953 


SUBJECT:   SETOFF  --  RIGHT  OF  CITY  AND  COUNTY  TO  EXERCISE 
AGAINST  ITS  OFFICERS  AND  EMPLOYEES.   PROPOSED 
AMENDMENT  TO  ORDINANCE  NO.  9.0321  RELATING  TO 
BUREAU  OF  DELINQUENT  REVENUE. 


Gentlemen: 

I  have  your  request   for   opinion  as   follows: 

REQUEST 

"The  Judiciary  Committee  of  the  Board  of  Supervisors 
has  under  consideration  a  proposed  ordinance  relating  to 
the  functions  and  powers  of  the  Bureau  of  Delinquent 
Revenue  Collection,  Tax  Collector's  Office.  A  copy  is 
enclosed . 

"The  Committee  will  appreciate  having  your  answers 
to  the  following  questions  which  have  arisen  in  connection 
with  the  legislation: 

"1.   In  the  absence  of  written  law  inhibiting  the  Controller, 
does  any  prohibition  exist  preventing  him  from  setting 
off  against  the  salary  or  wage  of  a  City  and  County 
officer  or  employee  an  indebtedness  owed  by  the  officer 
or  employee  to  the  City  and  County? 

"2,   Is  there  any  written  law  prohibiting  the  Controller 
from  setting  off  against  the  salary  or  wage  of  a 
City  and  County  officer  or  employee  an  indebtedness 
owed  by  the  officer  or  employee  to  the  City  and 
County? 

"3»  With  reference  to  the  last  sentence  of  Section  Ij.,  Bill 
No,  662,  Ordinance  No.  9.0321  (the  repeal  of  which  is 
contemplated  by  the  proposed  ordinance),  does  "person" 
include  officers  or  employees  of  the  City  and  County? 
A  copy  of  Bill  No.  662,  Ordinance  No.  9.0321  Is 
enclosed . 

"1;.  With  reference  to  Section  861;  (Order  directing  minor 

or  parent  to  reimburse  county:  Determination  of  amounts 
payable:  Manner  of  payment)  and  Section  867  (Issuance 
of  execution  to  enforce  payment)  of  the  Welfare  and 
Institutions  Code,  does  Section  867  limit  the  method 
of  enforcing  an  order  of  payment  made  pursuant  to 
Section  86^? 
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"5»  May  the  Board  of  Supervisors  provide  that  an  order 
of  payment  made  pursuant  to  Section  861j.  of  the 
Welfare  and  Institutions  Code,  directed  against  a 
City  and  County  officer  or  employee,  be  set  off 
against  salary  or  wage? 

"6.  Should  your  answer  to  question  5  be  in  the  affirmative: 
(a)   Does  the  process  and  procedure  of  present 
Ordinance  No.  9.0321  permit  this  setoff?   (b)  Will 
the  process  and  procedure  of  the  proposed  amendment 
to  Ordinance  No.  9.0321,  now  before  the  Judiciary 
Committee,  permit  such  setoff? 

"7.  Does  the  proposed  amendment  to  Ordinance  No.  9.0321, 
now  before  the  Judiciary  Committee,  increase  the 
liability  of  a  City  and  County  officer  or  employee 
to  setoff  by  the  Controller,  as  contrasted  with 
present  Ordinance  No.  9.0321? 

"8,  May  the  Board  of  Supervisors  provide  there  shall  be 
setoff  against  the  withdrawal  of  Retirement  System 
contributions  by  a  resigned  or  discharged  officer  or 
employee  of  indebtednesses  owing  the  City  and  County? 

"'9.  With  reference  to  the  proposed  substitute  for  Ordinance 
No.  9.0321,  now  before  the  Judiciary  Committee,  is 
the  phrase  '  ...  in  event  of  termination  of  service 
.  .  .  /  found  in  Section  5,  sufficiently  clear  to 
refer  only  to  discharged  or  resigned  officers  or 
employees?  Should  your  answer  be  in  the  negative, 
will  you  suggest  a  proper  wording? 

"10.  Should  it  be  legal  to  setoff  against  discharged  or 
resigned  City  and  County  officers'  or  employees' 
withdrawal  of  Retirement  System  contributions, 
indebtednesses  owed  the  City  and  County,  would  such 
setoff  continue  the  membership  of  the  individual 
concerned  in  the  Retirement  System?" 

OPINION 

Since  its  enactment  in  1935  the  last  sentence  of  section 
\\   of  Ordinance  No.  9.0321,  to  which  you  refer,  has  read: 
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"Before  the  Controller  shall  draw  any  warrants  In 
payment  of  any  claim  of  any  person,  firm  or  corporation 
which  is  owing  (sic)  to  the  City  and  County  and  which  is 
delinquent  as  hereinbefore  defined,  he  shall  deduot  the 
amount  of  such  indebtedness  with  penalties,  if  any,  from 
the  amount  of  the  claim  due  such  person,  firm  or  corpor- 
ation." 

The  word  "owing"  was  obviously  intended  to  mean  "indebted", 
and  so  construed  the  sentence  reads: 

"Before  the  Controller  shall  draw  any  warrant  in 
payment  of  any  claim  of  any  person,  firm  or  corporation 
which  is  indebted  to  the  City  and  County  and  which 
indebtedness  is  delinquent  as  hereinbefore  defined,  he 
shall  deduct  the  amount  of  such  indebtedness  with 
penalties,  if  any,  from  the  amount  of  the  claim  due  such 
person,  firm  or  corporation." 

In  the  proposed  amendment  to  this  ordinance,  the  above 
sentence  is  supplanted  by  a  new  Section  5,  which  reads: 

"Section  5»  Whenever  an  indebtedness  is  reported  to 
the  Controller  by  the  Bureau  as  being  delinquent  and 
owing  by  an  officer  or  employee  of  the  City  and  County 
of  San  Francisco,  of  the  Board  of  Education,  or  of  any 
bureau,  trust,  board,  commission^  or  agency  whose  officers 
or  employees  receive  their  wages  or  salaries  from  warrants 
drawn  on  the  treasury  of  the  City  and  County  of  San  Fran- 
cisco, or  by  any  person,  firm  or  corporation,  before  the 
Controller  shall  draw  a  warrant  in  payment  of  the  wage, 
salary,  or  claim  of  such  officer,  employee,  person,  firm 
or  corporation  he  may  deduct  the  amount  of  indebtedness 
and  any  penalties.   Indebtedness  reported  by  the  Bureau 
to  the  Controller  as  owed  by  an  officer  or  employee  of 
the  City  and  County,  of  the  Board  of  Education,  or  of  any 
bureau,  trust,  board,  commission,  or  agency  whose  officers 
or  employees  receive  wages  or  salaries  from  warrants  drawn 
on  the  treasury  of  the  City  and  County  of  San  Francisco 
may  be  permitted  by  the  Controller  with  the  concurrence  of 
the  City  Attorney,  to  be  paid  in  equal  semi-monthly  or 
monthly  installments  deducted  from  wage  or  salary,  but  in 
event  of  termination  of  service  of  an  officer  or  employee 
debtor  before  the  repayment  to  such  officer  or  employee  of 
retirement  contributions  the  Controller  shall  deduct  there- 
from all  amounts  owing.   The  Controller  shall  be  entitled 
to  rely  upon  the  report  of  the  Bureau,  without  the  neces- 
sity of  inquiring  into  the  truth  thereof,  and  shall  incur 
no  liability  whatsoever  by  reason  of  any  deductions  made 
by  him.  The  Controller  may  establish  rules  and  regulations 
to  carry  out  the  provisions  of  this  section." 


OPINION  NO.  75k 
December  9,  1953 
Page  1; 

Mr.  Ross  advises  me  that  delinquent  indebtedness  of  City 
and  County  officers  and  employees  has  consistently,  since  1935*  been 
collected  by  deductions  from  salary  or  wages  pursuant  to  Ordinance 
No.  9.0321. 

The  purpose  of  the  proposed  amendment  appears  to  be  to 
alleviate  the  hardship  of  taking  the  entire  deduction  from  one  wage 
or  salary  payment  by  permitting  deductions  to  be  made  in  installments, 
and  to  subject  Retirement  System  refunds  to  deduction  if  the  officer 
or  employee  resigns  or  is  discharged  before  the  indebtedness  has  been 
thus  cleared  up.   Compare  sec.  54«1  of  the  San  Francisco  Municipal 
Code. 

Many  objections  have  now  been  raised  to  the  City's  asser- 
tion of  any  setoff  against  any  sums  payable  to  an  officer  or  employee. 

Before  answering  your  questions  a  discussion  of  these 
objections  as  well  as  a  discussion  of  general  principles  applicable 
to  the  questions  you  put,  is  therefore  in  order. 

A.   SETOFFS  GENERALLY 

Under  the  well-known  rule  of  setoff  and  counterclaim,  one 
party  may  not  collect  what  another  owes  him  without  first  paying  his 
debt  to  the  other.   This  rule  is  codified  in  sections  k37 t   438  and 
I|.l|l  of  the  California  Code  of  Civil  Procedure.   These  sections  allow 
a  defendant  to  plead  a  setoff  or  counterclaim  as  a  defense  to  the 
plaintiff's  complaint.  But  the  Code  does  more  than  establish  a  mere 
rule  of  pleading,  for  section  1+lj.O,  C.C.P.,  provides: 

"When  cross-demands  have  existed  between  persons  under 
such  circumstances  that,  if  one  had  brought  an  action 
against  the  other,  a  counterclaim  could  have  been  set 
up,  the  two  demands  shall  be  deemed  compensated  so  far 
as  they  equal  each  other,  .♦.''' 

Sec.  2+Lj.O  sets  forth  a  substantive  rule  of  law  under  which 
"the  compensation  .  .  .  takes  place  just  as  soon  as  the  cross  demands 
co-exist;  the  greater  demand  being  credited  with  the  smaller,  and  the 
latter  entirely  discharged.'1'1   (Iowa  3c  C.  Land  Co.  v.  Temescal  Water 
Co.,  95  Fed.  320,  321;  cf.  Automobile  Etc.  Co.  v.  Salladay,  $$   Cal. 
App.  219,  226)   This  is  contrary  to  the  general  rule  (1+8  C.J.  626, 
note  17(a))  and  only  a  handful  of  states  have  such  a  statute. 
(California,  Kansas,  Louisiana,  Ohio,  Utah.   See  1  A.L.R.  2d  at 
p.  661) 
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When  cross -demands  are  thus  compensated,  this  means 
"nothing  more  nor  less  than  that  each  of  the  claimants  is  paid  to  the 
extent  that  their  claims  are  equal",  and  to  this  extent  the  statute 
of  limitations  no  longer  runs  on  either  claim  because,  "There  is  no 
outstanding  claim  upon  which  the  statute  may  run.   It  is  discharged." 
(Jones  v.  Mortimer,  28  Cal.  2d  627*  633;  Sunrise  Produce  Co.  v. 
Malovich,  101  Cal.  App.  2d  520,  522-525)  And  ''there  is  no  reason  why 
the  setoff  should  not  be  permitted  on  the  books"  of  the  parties  in- 
volved.  (Jones  v.  Mortimer,  supra,  p.  631) 

The  doctrines  of  setoff  and  compensation  do  not  require  any 
connection  between  the  two  claims.   (Terry  Trading  Corp.  v.  Barsky, 
210  Cal.  lj.28,  i|36,  U38;  Sunrise  Produce  Co.  v.  Malovich,  supra)   The 
only  requirement  is  that  the  setoff  "must  tend  to  diminish  or  defeat 
the  plaintiff's  recovery  and  must  exist  in  favor  of  a  defendant  and 
against  a  plaintiff  between  whom  a  several  judgment  might  be  had  in 
the  action."   (C.C.P.  sec.  I4.38 ) 

Under  these  rules  California  courts  have  recognized  a 
private  employer's  right  to  set  off  his  employee's  debt  to  him  against 
his  indebtedness  to  his  employee  for  salary  or  wages.   (Patterson  v. 
Henderson,  112  Cal.  App.  I4.8;  People  v.  Porter,  107  Cal.  App.  Supp. 

TB2T~ 

It  has  been  suggested  that  the  only  case  in  which  a  setoff 
may  be  asserted  against  an  employee's  claim  for  salary  or  wages  is 
in  the  situation  where,  through  some  mistake  of  fact  or  law,  he  has 
been  overpaid  during  a  previous  salary  period,  in  which  case  the 
overpayment  may  be  deducted  from  the  current  salary  payment.   It  is 
true  that  this  is  one  situation  in  which  the  right  of  setoff  or  re- 
coupment has  been  recognized.   (Peterson  v.  Rodgers,  51  Ariz.  502, 
78  Pac.  2d  [|80;  City  of  Phoenix  vT  Kidd,  5k   Ariz.  123,  91+  Pac.  2d 
1+28 j  Aebli  v.  Board  of  Education,  67  Cal.  App.  2d  706;  compare:  sec. 
51+ •!  of  the  San  Francisco  Municipal  Code;  sec.  135  of  the  Charter 
2,7th   paragraph/)   But  the  authorities  do  not  limit  the  right  of  set- 
off to  this  situation  alone. 
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B.   SETOFF  BY  MUNICIPAL  CORPORATION 

A  municipal  corporation  has  the  same  right  as  any  other 
creditor  to  claim  a  setoff.   (Corbett  v.  Widber,  123  Cal.  154*  156; 
Bond  v.  City  of  Pasadena,  6  Cal.  2d  139,  142;  Dadmun  v.  City  of  San 
Diego,  9  Cal,  App.  5*4-9,  552;  State  v.  City  of  Seattle,  73  Wash.  396, 
132  Pac.  45,  47;  United  States  v.  Munsey  Trust  Co.,  332  U.S.  234>  240; 
Gratiot  v.  United" States,  15  Pet.  (U.S.)  336*  371;  4  McQuillin, 
Municipal  Corporations, 3rd  ed.,  sec,  12,206,  pp.  134-135) 

While  Corbett  v.  Widber,  supra,  suggests  that  this  right 
can  only  be  invoked  "before  the  judicial  department  of  the  state" 
rather  than  by  an  "executive  officer"  of  the  city  and  county  who 
otherwise  would  be  a  "sole  judge*'  and  a  "partisan  judge",  that  deci- 
sion is  in  that  respect  erroneous.   It  ignores  C.C.P.  sec,  l+i+O, 
supra;  it  disregards  the  fact  that  the  right  to  judicial  review  of 
the  exorcise  of  a  setoff  always  oxists  (Jones  v,  Mortimer,  supra; 
United  States  v.  Munsey,  supra);  and  if  some  city  officer  could  not, 
in  the  first  instance,  decide  whether  an  indebtedness  did  exist  in 
favor  of  the  municipality  and  withhold  payment  to  the  creditor  on 
the  basis  thereof,  there  would  be  no  setoff  to  invoke  before  the 
courts  * 

The  right  of  setoff  is  a  matter  of  general  state  law. 
It  belongs  to  all  persons.   It  is  not  conferred  upon  the  City  and 
County  by  Ordinance  No.  9,0321.   That  ordinance  simply  authorizes 
the  Controller  to  exercise  the  City's  right  of  setoff,  if  that  were 
necessary.   In  my  opinion  the  Controller  has  this  authority  by 
"logical  implication"  from  C.C.P,  sec.  i+UO •  See  United  States  v. 
Munsey,  332  U.S.  234,  241.  See  also  sens.  3  and  5*5  of  the  Charter. 
That  the  Board  of  Supervisors  may  confer  such  authority  on  the 
Controller  is  clear  from  sec.  2  of  the  Charter  which  provides  in 
part: 

"The  exercise  of  all  rights  and  powers  of  the 
city  and  county  when  not  prescribed  in  this 
charter  shall  be  as  provided  by  ordinance  or 
resolution  of  the  board  of  supervisors," 
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C.   CERTAIN  MANDAMUS  CASES 
DISTINGUISHED 


It  has  been  suggested  that  the  cases  of  Corbett  v.  Widber, 
123  Cal.  1514,  San  Benito  County  v.  Riley,  88  Cal.  App.  131,  and 
McCullough  v.  Riley,  EB   Cal.  App.  13b1,  prevent  the  City  and  County 
from  asserting  a  setoff  against  an  officer's  or  employee's  salary 
or  wage.   I  cannot  agree  with  this  suggestion. 

In  Corbett  v.  widber,  123  Cal.  l$k$    it  appeared  that 
because  the  current  "year 's  taxes  on  personal  property  not  secured 
by  real  estate  were  required  to  be  paid  before  the  fixing  of  the 
current  year's  tax  rate,  Corbett 's  assignor  had  paid  his  per- 
sonal property  taxes  for  the  current  year  at  the  tax  rate 
established  for  the  preceding  year.  When  the  new  tax  rate  was 
adopted,  it  was  lower  than  the  preceding  year's  rate  with  the 
result  that  Corbett 's  assignor  had  overpaid  his  current  year's 
taxes  by  $ljO.   The  law  (Pol.  Code,  sees.  36l|0,  37II4,  3820-30) 
provided  that  in  such  case  the  excess' payment  "must  be  repaid 
by  the  county  treasurer  to  the  person  from  whom  the  collection 
is  made,  or  to  his  assignee,  on  demand  therefor."  Upon  the  re- 
jection of  his  demand  for  the  &I|0,  Corbett  sought  a  writ  of 
mandate  against  Widber,  the  treasurer,  to  compel  him  to  refund 
the  excess  payment,  Widber  answered  that  Corbett 's  assignor  was 
indebted  to  the  city  for  delinquent  taxes  of  a  preceding  year  and 
insisted  on  the  right  to  set  off  the  amount  of  such  delinquent 
taxes  against  Corbett 's  demand,  pursuant  to  section  82  of  the 
Consolidation  Act  which  provided  that  "no  demand  upon  the  treasury 
shall  be  allowed  by  the  auditor  in  favor  of  any  person  or  officer 
in  any  manner  indebted  thereto,  without  first  deducting  the 
amount  of  such  indebtedness."   It  was  held  that  this  attempted 
setoff  was  not  a  defense  to  the  mandamus  action  because  the  moneys 
demanded  by  Corbett  were  his  own  moneys;  they  x^ere  not  moneys  of 
the  city  and  county  and  were  not  public  funds,  but  only  a  trust 
fund  in  the  custody  of  the  city;  and  the  treasurer  was  but  a 
bailee  or  trustee,  holding  the  moneys  subject  to  the  demand  of 
the  rightful  owner. 

It  is  implicit  in  the  Corbett  decision  that  if  public 
funds  were  involved,  Corbett 's  demand  therefor  would  have  been 
subject  to  a  setoff.   I  think  there  can  be  no  question  (1)  that 
the  funds  from  which  salaries  and  wages  are  paid  are  public  funds; 
(2)  that  these  funds  are  not  owned  by  the  officers  or  employees 
of  the  city  and  county;  (3)  that  the  treasurer  is  not  the  officer's 
or  employee's  bailee  or  trustee  with  respect  thereto;  and  (i\) 
that  the  relationship  is  that  of  debtor  and  creditor. 

In  County  of  San  Benito  v.  Riley,  88  Cal.  App.  131, 
the  county  by  writ  of  mandate  sought  to  compel  the  State  Con- 
troller to  pay  over  certain  gas  tax  moneys  to  which  it  was 
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entitled  pursuant  to  the  Motor  Vehicle  Fuel  Act  which  provided 
that  "the  controller  shall  draw  his  warrant  upon  the  'Motor 
Vehicle  Fuel  Fund'  in  favor  of  each  county  in  the  state  for  the 
amount  to  which  each  county  is  entitled."   The  Act  provided  that 
the  moneys  should  be  paid  into  a  special  road  improvement  fund 
to  be  expended  on  roads  alone,  and  that  the  only  fact  which  would 
justify  the  Controller  in  not  paying  over  such  funds  was  that 
the  county  involved  had  not  set  up  the  required  special  road  im- 
provement fund.  The  Controller,  as  a  defense  to  the  action,  al- 
leged that  pursuant  to  Political  Code  sees,  2192  and  2193  the 
County  of  San  Benito  owed  the  state  some  (.13*000  for  the  support 
of  feeble-minded  persons  committed  to  the  Sonoma  State  Home  from 
San  Benito  County. 

McCul lough  v.  Riley,  88  Cal,  App.  138,  was  a  mandamus 
suit  similar  to  San  Benito  County  v.  Riley,  just  discussed. 
McCullough  was  the  treasurer  of  San  Benito  County  and  sought 
to  compel  State  Controller  Riley  to  pay  over  to  San  Benito 
County  its  share  of  the  operators'  and  chauffeurs'  license 
fees  collected  by  the  state  under  the  Motor  Vehicle  Act,  the 
terms  of  which  were,  so  far  as  the  Controller's  mandatory  duty 
to  turn  over  to  each  county  its  share  thereof,  similar  to  those 
of  the  Motor  Vehicle  Fuel  Act.   The  Controller  asserted  as  a 
defense  the  county  treasurer's  failure  to  pay  to  the  State  some 
$5,000  in  inheritance  and  property  taxes  collected  by  him  on 
behalf  of  the  State. 

In  both  San  Benito  County  v,  Riley  and  McCullough  v. 
Riley,  supra,  it  was  held  that  the  asserted  defenses  were  im- 
proper for  these  reasons:   (1)   "The  money  which  the  state  is 
withholding  belongs,  according  to  the  terms  of  the  act,  to  the 
county  .  .  ,"  (88  Cal.  App.  at  p.  lljO);   (2)  "there  is  a 
specific  mandatory  duty  enjoined  upon  the  controller  by  the 
terms  of  said  act"  to  pay  over  these  moneys  to  the  county 
(88  Cal,  App,  at  p,  I3I4);  (3)  "there  is  no  statutory  law  ex- 
pressly or  by  implication  vesting  authority  in  the  Controller 
to  suspend  the  operation  of  a  mandatory  legislative  act  and  thus 
deprive  a  county  of  certain  moneys  to  which  it  is  admittedly 
entitled,  and  which  are  designed  to  be  used  for  a  specified  pur- 
pose, pending  the  settlement  of  a  disputed  indebtedness  between 
the  state  and  the  county,  arising  under  a  statute  entirely 
foreign  to  the  particular  one  involved;  and,  manifestly,  in  the 
absence  of  such  statutory  authority,  he  may  not  do  so," 
(88  Cal.  App.  at  pp.  13l|-135 )j  (k)   "there  is  a  statutory  dis- 
tribution of  the  moneys  collected  by  the  state  from  the  motor 
vehicle  fuel  taxes,  and  the  proportionate  share  thereof  to  which 
each  county  is  entitled  is  subject  to  mathematical  ascertainment; 
therefore,  when  the  amount  is  ascertained,  the  Controller  has 
not  the  power  to  suspend  the  operation  of  said  act,  and  it  be- 
comes his  ministerial  duty  to  draw  and  deliver  his  warrant  for 
the  amount  fixed  by  the  statute,  irrespective  of  what  his  power 
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and  authority  may  prove  to  be  relating  to  the  settlement  of  other 
accounts"  (88  Cal.  App.  at  p.  136);  (5)  the  District  Court  of 
Appeal,  not  being  possessed  of  trial  court  powers,  had  no  juris- 
diction to  hear  or  determine  the  merits  of  the  Controller's 
defense  (88  Cal.  App.  at  p.  137);  (6)  under  Political  Code 
section  2193s    it  was  the  duty  of  the  state  commission  in  lunacy, 
not  that  of  the  Controller,  to  effect  collection  of  sums  due 
under  Political  Code  sections  2192  and  2193  (88  Cal.  App.  at 
p.  137);  and  (7)  the  county  treasurer's  default  in  paying  over 
inheritance  and  other  taxes  could  not  be  attributed  to  San  Benito 
County  since  he,  in  collecting  such  taxes,  acted  as  the  fiscal 
agent  of  the  state,  not  as  the  county's  agent.   (88  Cal,  Anp.  at 
p.  11+0). 

These  cases  are  not  relevant  because: 

1.  Funds   in  San  Francisco's    treasury  from  which  salaries 
and  wages   are   paid,   belong   to  the  City  and  County  of   San  Francisco, 
not   to   its   employees    or   officers.      In  other  words,    the    relation 

of  debtor  and  creditor  exists. 

2.  The  existing  ordinance  and  the  rr  oposed  amendment 
give  the  Controller  authority  to  assert  a  setoff. 

3.  Section "86  of  the  Charter  declares  that  "Every 
officer  who' shall",  .  •  pay  any  demand  on  the  treasury  not  author- 
ized by  law,  ...  shall  be  liable  to  the  city  and  county  in- 
dividually and  on" his  official  bond  for  the  amount  of  the  demand 
so  illegally  .  .  .  paid."   If  cross  demands  "shall  be  deemed 
compensated  so  far  as  they  equal  each  other"  (C.C.P.  sec.  ltl[0; 
Jones  v.  Mortimer,  supra),  it  is  apparent  that  the  Controller 
might  subject  himself  to  the  charge  of  making  an  illegal  payment 
of  funds  if  he  made  payment  of  an  officer's  or  employee's  salary 
or  wage  without  first  deducting  the  debt  of  the  officer  or  em- 
ployee to  the  City  and  County.   As  said  in  State  v.  City  of  Seattle, 
73  Wash.  396,  132  p.  h5,   U7s 

"Indeed  it  would  be  such  a  breach  of  duty  as  to  amount 
practically  to  a  malfeasance  in  office  for  an  officer  of 
a  municipality  to  pay  moneys  from  the  municipal  treasury 
to  an  individual  when  that  individual  was  owing  a  like 
sum  to  the  municipality," 

t+9  An  ordinary  action  at  law,  not  a  mandamus  proceeding, 
is  a  municipal  employee's  remedy  if  recovery  of  unpaid  salary' or 
wages  is  the  only  relief  sought.   (Northrup  v,  Hayne s ,  15  Cal, 
App.  2d  665;  Coombs  v.  Smith,  17  Cal.  App.  2d  l\5h)    Scannell  v. 
Murphy,  82  Cal.  App.  2d'bl|lj,  81|9-850;  Elevator  Operators  etc. 
union  v.  Newman ,  30  Cal.  2d  799»808).   A  counterclaim  is  proper 
in  a  law  action  for  money.   (C.C.P.  sees.  L}37>  k3&>   1+1+ 1 )  - 
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D.   ALLEGED  MINISTERIAL  DUTY  OF  CONTROLLER 
TO  PAY  SALARY  IN  PULL  IRRESPECTIVE  OP 
A  SETOFF. 

It  has  been  suggested  that  after  the  secretary  of  the 
Civil  Service  Commission  has  approved  a  claim  for  personal  services 
pursuant  to  Charter  sec.  ljpO,  and,  upon  its  transmission  to  the  Con- 
troller, the  Controller  has  found  on  checking  the  annual  salary  ordi- 
nance, that  the  creation  of  the  position  and  the  rate  of  compensation 
fixed  therefor  are  legal  (Charter  sec.  73),  there  remains  nothing  for 
the  Controller  to  do  but  the  ministerial  act  of  drawing  a  warrant 
therefor  pursuant  to  Charter  sec.  85  which  provides  in  material  part: 

"All  salaries  and  wages  shall  be  payable  a eitti -monthly  .  .  . 

"It  shall  be  official  misconduct  for  any  officer  or 
employee  to  present  or  approve  a  claim  for  full-time  or 
continuous  personal  service  other  than  in  the  manner 
provided  by  this  charter. 

"All  warrants  shall  be  drawn  by  the  controller,  in  pay- 
ment of  claims,  prepared  and  signed  by  the  responsible 
official,  for  services,  ....  supported  by  proper 
invoices,  bills  and  other  necessary  data. 

"The  controller  shall  audit  such  claims.   If  he  finds 
the  same  to  be  correct  and  proper  in  all  particulars, 
and  clearly  within  the  purpose  for  which  the  appropria- 
tion item  to  which  it  is  charged  was  made,  and  that  there 
is  an  adequate  balance  in  such  appropriation  item  to  meet 
the  payment,  he  shall  draw  and  approve  the  warrant  therefor. 

"If  all  or  any  part  of  the  claim  is  not  correct,  or  if  all 

proceedings  required  incidental  to  such  payment  have  not 

been  followed,  the  controller  may  approve  such  part  of  such 

claim  as  he  shall  find  correct  and  draw  the  warrant  therefor, 
n 

"If,  in  his  opinion,  any  claim  is  not  legal,  he  shall  with- 
hold approval  of  the  same  ..." 

But  nothing  in  section  85  requires  the  Controller  to  pay  a 
claim  for  salary,  wages,  or  any  other  item,  when  the  claimant  is  reci- 
procally indebted  to  the  City  and  County  under  such  circumstance   that, 
pursuant  to  C.C.P.  sec.l|lj.O,  "the  two  demands  shall  be  deemed  compen- 
sated so  far  as  they  equal  each  other."   Rather  sec.  85  requires  the 
Controller  to  exercise  his  own  judgment  as  to  whether  the  claim  is 
"legal,"  and  to  "approve  such  part  of  such  claim  as  he  shall  find 
correct  and  draw  the  warrant  therefor." 
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E .   EFFECT  OF  EXEMPTION  STATUTES. 

Code  of  Civil  Procedure  sees.  690  and  690.11  provide  that 
when  claim  for  exemption  is  made  as  provided  in  C.C.P.  sec.  690.26, 
all  salary  or  wages  of  a  defendant  or  judgment  debtor,  if  necessary 
for  the  use  of  his  family  residing  in  this  State  and  supported  by  him 
in  whole  or  in  part,  are  exempt  from  execution  or  attachment,  unless 
the  debt  was  incurred  by  the  debtor,  his  wife,  or  family,  for  the  com- 
mon necessaries  of  life,  in  which  case  one-half  the  salary  or  wage  is 
exempt. 

As  between  private  persons  there  is  a  conflict  of  authority 
as  to  whether  a  setoff  can  be  exercised  where  it  would  defeat  a  debt- 
or's  exemption  rights,  a  majority  of  jurisdictions  holding  that  it 
cannot  be.   (106  A.L.R.  1070-108I+;  h.7  Am.  Jur.  726;  25  C.J.  128,  35 
C.J.S.  151+;  Edgerton  v.  Johnson,  2l8  N.C.  300,  10  S.E.  2d  918)   There 
is  no  California  case  squarely  in  point. 

None  of  the  jurisdictions  following  the  majority  rule  has  a 
compensation  statute  similar  to  C.C.P.  sec.  Lj-lj-O.   (Div.  A,  supra) 
Ohio,  one  of  the  minority  jurisdictions,  has  such  a  statute.  (Sec. 
11321,  General  Code  of  Ohio)   If  the  rule  of  automatic  payment  and 
discharge  set  forth  in  Jones  v.  Mortimer,  supra  (Div.  A) ,  is  followed 
to  its  logical  conclusion,  it  would  seem  that  the  exemption  statutes 
would  be  without  bearing  on  the  question  of  setoffs.  (See  Caldwell  v. 
Ryan,  210  Mo.  7,    108  S.W.  533) 

However,  the  cases  of  Beckman  v.  Manlove,  18  Cal.  388,  and 
California  C.  C.  Corp.  v.  Superior  Court,  127  C.A.  472,  k-l5>    suggest 
that  the  rule  that  judgments  may  be  set  off  one  against  another  and 
an  execution  issue  for  the  balance  (15  Cal. Jur.  275?  Harrison  v. 
Adams,  20  Cal.  2d  6ij.6),  will  not  be  applied  so  as  to  defeat  the  exemp- 
tion statutes.   When  as  between  private  persons  the  point  is  reieod 
before  our  appellate  courts,  I  believe  California  will  follow  the  ma- 
jority rulo  and  hold  that  a  setoff  cannot  be  claimed  where  it  would 
defeat  a  debtor's  exemption  rights. 

But  notwithstanding  the  majority  rule,  I  can  find  no 
authority  to  the  effect  that  the  Controller  or  other  disbursing 
officer  of  a  municipality  or  any  public  agency  or  political  sub- 
division of  the  State  must  pay  out  public  funds  in  discharge  of 
its  indebtedness  to  a  person  who  is  reciprocally  indebted  to  it, 
whether  that  person  be  an  officer  or  employee  of  the  municipality 
or  some  other  person.    As  noted,  the  authorities  in  support  of  the 
majority  view  all  involve  private  persons.   In  the  case  of  a  muni- 
cipal corporation  public  funds  are  involved  and  the  courts  tend  to 
protect  such  funds.   For  example,  as  a  matter  of  public  policy  all 
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of  a  municipal  corporation's  property,  whether  used  in  a  governmen- 
tal or  proprietary  capactiy,  if  devoted  to  a  public  use,  is  wholly 
exempt  from  execution*   (United  Taxpayers  v.  San  Francisco,  202  Cal. 
26!j. J  Marin  Water  Etc.  Co«  v.  Sausalito,  U9  Cal,  App.  78;  El  Camino 
Irr.  District  vs.  El  Camino  L.  Corp.,  12  Cal.  2d  378,  382-351+)  Where 
public  moneys  are  held  by  a  public  officer,  he  is  a  trustee  thereof 
for  the  public  and  is  responsible  therefor  to  the  same  degree  as  a 
trustee  of  a  private  trust  fund,   (1+6  C,J.  1038)  And  section  86  of 
the  Charter  declares  that,  ''Every  officer  who  shall  approve,  allow 
or  pay  any  demand  on  the  treasury,  not  authorized  by  law,  ordinance 
or  this  charter,  shall  be  liable  to  the  city  and  county  individually 
and  on  his  official  bond  for  the  amount  of  the  demand  so  illegally 
approved,  allowed  or  paid." 

Until  the  law  upon  the  point  is  clarified  in  California,  I 
therefore  believe  it  is  incumbent  on  the  City  and  County  authorities 
generally  to  take  the  position  that  a  setoff  can  be  exercised  against 
the  claims  of  officers  and  employees  for  salary  or  wages. 

The  proposed  amendment  to  Ordinance  No.  9.0321,  in  provid- 
ing for  deductions  in  installments,  takes  into  account  the  hardship 
which  the  exemption  laws  are  designed  to  alleviate.   Further  it  is 
framed  permissively,  that  Is,  "may  deduct,"  rather  than "must  deduct." 
If  the  exemption  statutes  do  qualify  the  right  of  setoff,  I  believe 
a  wise  administration  of  this  ordinance  can  avoid  any  claim  of 
infringement  of  rights  created  by  such  statutes. 

F.   CHILD  SUPPORT 

Notwithstanding  the  exemption  statutes,  the  authorities 
seem  unanimous  to  the  point  that  both  earnings  and  pension  moneys 
may  be  reached  in  order  to  satisfy  the  obligation  of  a  parent  to 
support  his  child,  or  a  husband  his  wife,   (Gaskins  v.  Security- 
First  Nat.  Bank,  30  Cal.  App.  2d  1+09,  1+16-1+17;  Bruton  v.  Tearle, 
7  Cal.  2d  1+5,  57J  Yager  v.  Yaper,  7  Cal,  2d  213;  Rankins  v.  Rankins, 
52  Cal.  App.  2d  231 ;  Hodson  v.  New  York  City  Employees'  Retirement 
System,  278  N.Y.S.  16;  Zwlngman  v,  Zwingman,  134  N.Y.S.  1077; 
Schlaefer  v,  Schlaefer,  112  F.  2d  177,  130  A.L.R.  1011+;  Re  Bagnall's 
Guardianships  23b  Iowa  905,  29  N.W.  2d  597;  Tully  v.  Tully,  159  Mass. 
91,  3k   N.E.  79;  Hollis  v.  Bryan,  166  Miss.  87I+,  Hj3  So.  657;  annota- 
tions in  11  A.L.R.  123,  106  A.L.R.  669,  130  A.L.R.  1028;  3^>   C.J.S. 
115-116;  compare  Ex  parte  Smallbone,  16  Cal.  2d  532.)   The  courts 
recognize  that  the  reading  of  such  exceptions  into  the  exemption  laws 
is  based  on  "judicial  interpretation  and  not  >/_on/   specific  statutory 
provision."   (Rankins  v.  Rankins,  supra)   They  also  recognize,  how- 
ever, that  "the  husband  cannot  be  deprived  of  the  means  of  livelihood, 
even  for  the  most  solemn  obligation  to  others.   He  cannot  earn  with- 
out eating.1'   (Rankins  v.  Rankin3,  supra) 
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Should  California  courts  hold  that  because  of  the  exemption 
statutes,  the  City  and  County  is  restricted  in  its  right  to  assert  a 
setoff  against  salary  or  wages,  I  would  expect  them  to  hold  that  a 
setoff  may  be  exercised  in  order  to  effect  reimbursement  pursuant  to 
an  order  for  payment  under  Welfare  and  Institutions  Code  sec.  861+. 
Sec.  86I4.  authorizes  the  juvenile  court  to  make  an  order  that  a  par- 
ent reimburse  the  county  for  its  expense  in  supporting  his  child  who 
is  a  ward  of  the  court.   See  also  sec.  867  authorizing  issuance  of 
execution  to  enforce  payment  of  such  an  order.   In  making  an  order 
under  sec.  66I4.  the  Juvenile  Court  will  have  found  that  the  parents 
are  "able  to  pay"  the  amount  specified  in  the  order,  and  thus,  prior 
to  the  assertion  of  a  setoff,  there  will  have  been  a  judicial  deter- 
mination that  payment  of  the  amount  ordered  will  not  deprive  the 
parents  of  their  livelihood. 

G.   SETOFFS  AGAINST  REFUNDS  OF  RETIREMENT 
SYSTEM  CONTRIBUTIONS 

Section  165.2(F)  in  the  case  of  any  miscellaneous  member  of 
the  Retirement  System,  sec.  168.1.8  in  the  case  of  any  member  of  the 
police  department,  and  sec.  171.1.8  in  the  case  of  any  member  of  the 
fire  department,  provide  that  should  he  "cease  to  be  employed  as 
such  a  member,  through  any  cause  other  than  death  or  retirement  or 
transfer  to  another  office  or  department,  all  of  his  contributions, 
with  interest  credited  thereon,  shall  be  refunded  to  him  subject  to 
the  conditions  prescribed  by  the  board  of  supervisors  to  govern  sim- 
ilar terminations  of  employment  ...  of  other  members  of  the  retire- 
ment system." 

The  Code  of  Civil  Procedure  provides  that  all  moneys  "held, 
controlled  or  in  process  of  distribution  by  the  .  .  .  city  and 
county  •  .  •  derived  from  the  contributions  ...  by  any  officer  or 
employee  thereof  for  retirement  or  pension  purposes  or  the  payment 
of  disability,  death  or  other  benefits"  are  exempt  from  attachment 
or  execution.   (C.C.P.  sec.  690.23) 

Up  to  this  point  the  discussions  in  Divisions  E  and  F  per- 
taining to  salary  and  wages  are  equally  pertinent  here. 

But  further  considerations  are  in  order  in  connection  with 
Retirement  System  contributions. 
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Sec.  205  of  the  San  Francisco  Municipal  Code  provides: 

"Sec.  205.  Benefits  Exempt  from  Execution.  The  right 
of  a  person  to  a  pension,  an  annuity  or  a  retirement  allow- 
ance, to  the  return  of  contributions,  the  pension,  annuity 
or  retirement  allowance  itself,  any  optional  benefit,  any 
other  benefit  accrued  or  accruing  to  any  person  under  the 
provisions  hereof  and  the  monies  in  the  fund  created  here- 
in shall  not  be  subject  to  execution,  garnishment,  attach- 
ment, or  any  other  process  whatsoever,  and  shall  be 
unassignable  except  as  herein  specifically  provided." 

Under  the  modern  view  which  now  prevails  in  California, 
"where  services  are  rendered  under  a  pension  statute,  the  pension 
provisions  become  a  part  of  the  contemplated  compensation  for  those 
services,  and  so  in  a  sense  a  part  of  the  contract  of  employment  it- 
self."  (O'Dea  v.  Cook.  176  Cal,  659,  661-662;  Kern  v.  City  of  Long 
Beach.  29  Cal.  2d  t5l±ti,    851;  see  Retirement  Board  of  Allegheny  County 
v.  McGovern,  316  Pa.  161,  Uk   Atl.  1+00,  i+08,  holding  that  provisions 
for  refund  of  contributions  create  an  "executory  contract";  compare 
Talbott  v.  Independent  School  District  of  Pes  Moines,  230  Iowa  9i|9, 
299  N.VT.  556,  137  A.L.R.  23U,  and  annotation  at  p.  2^9) 

The  quoted  language  of  the  Charter,  as  well  as  that  of  sec. 
205  of  the  Municipal  Code,  in  my  opinion  create  an  express  contract 
on  the  part  of  the  City  and  County  that  in  the  event  of  resignation 
or  discharge,  all  Retirement  System  contributions  will  be  refunded, 
and  an  implied  agreement  that  no  setoff  will  be  asserted  against  the 
refund.   For  if  the  City  and  County  represents  that  (insofar  as  it 
can  control  the  situation)  no  person  shall  dip  into  Retirement  System 
funds  by  execution  or  any  other  process,  the  City  and  County  must  be 
taken  to  have  agreed  that  it  will  not  do  so  by  setoff.   Compare 
Abrahams  v,  Vlilson.  13U  Pa.  Super.  297,  3  A.  2d  1016,  holding  that  a 
setoff  could  not  be  asserted  against  a  refund  of  pension  contributions 

In  view  of  the  above,  and  since  the  Charter  declares  that 
"all"  contributions  shall  be  refunded,  In  my  opinion  the  Board  of 
Supervisors  should  not  attempt  generally  to  authorize  the  Controller 
to  assert  a  setoff  against  them. 

Cases  may  arise,  however,  where,  because  of  the  peculiar 
facts  involved,  the  City  and  County  can  and  should  assert  a  setoff 
against  refunds  of  Retirement  System  contributions.   No  effort  will 
be  made  to  enumerate  such  cases,  but  one  of  them  would  appear  to  be 
in  the  case  of  an  indebtedness  for  child  support  based  on  an  order 
under  Welfare  and  Institutions  Code  sec.  86^ .   See  Hod son  v.  New 
York  City  Employees'  Retirement  System,  278  N.Y.S.  TS~. 
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Another  might  be  where  the  employment  contract  had  been  so 
far  breached  by  the  officer  or  employee  involved  that  the  City  and 
County  was  excused  from  performance  on  its  part. 

Instead  of  the  Board  of  Supervisors  enacting  an  ordinance 
attempting  to  specify  the  exceptional  cases  in  which  the  Controller 
shall  be  authorized  to  assert  a  setoff  against  refunds  of  Retirement 
System  contributions,  I  believe  this  should  be  left  to  the  informed 
judgment  of  the  Controller  under  the  provisions  of  sec.  85  of  the 
Charter.   If  in  his  opinion  any  claim  is  not  legal,  he  possesses  full 
power  and  it  is  his  duty  to  withhold  payment  thereof. 

H.   SETOFF  AGAINST  REFUND  OF  RETIREMENT  SYSTEM 
CONTRIBUTIONS— EFFECT  THEREOF  ON  RESIGNED 
OR  DISCHARGED  OFFICER'S  OR  EMPLOYEE'S 
MEMBERSHIP  IN  THE  RETIREMENT  SYSTEM. 

Members  of  the  Retirement  System  fall  into  three  obvious 
categories: 

1«  Employed  members; 

2.  Retired  members; 

3.  Unemployed  members. 

Unemployed  members  break  down  into  two  groups  of  persons. 

(a)  Those  with  10  or  more  years  of  service  whose  employ- 
ment terminated  for  reasons  other  than  death  or 
retirement  and  who  still  have  the  option  (which  exists 
for  90  days  after  termination  of  service,  or,  if  the 
termination  was  by  lay-off,  for  90  days  after  the 
Retirement  Board  determines  the  termination  to  be 
permanent)  of  allowing  their  accumulated  contributions 
to  remain  in  the  retirement  fund; 

(b)  Those  who  have  exercised  that  option  in  favor  of 
letting  their  accumulated  contributions  remain  in 
the  retirement  fund.   (See  sec.  165.2(F)  of  the 
Charter;  City  Attorney's  Opinion  No.  587  dated  Aug. 
k»   1952;  No.  61+.X  dated  Jan.  6,  1953). 

It  has  been  suggested  that  a  third  group  of  unemployed  members 
may  exist  consisting  of  persons  who  do  not  fall  in  the  above  cate- 
gories, but  whose  membership  is  based  on  sec.  226  of  the  San  Fran- 
cisco Municipal  Code  which  provides: 

"Sec.    226.    Membership  Ceases—When.    Should  the   city-service 
of   any  member,    in  any  period   of   ten    (10)    consecutive  years, 
amount   to  less  than  five    (5)   years,    or   should  he    die   or   be  re- 
tired,   or   should  he   be   paid  more   than  one-quarter    (l/k)    of  his 
accumulated  normal  contribution,    or,    if   he   be   a  member  who  does 
not   contribute   as   provided   in  Section  231  of  this  Article, 
should  he  resign  or  be   discharged,    he    shall   thereupon  cease   to 
be  a  member." 
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Based  on  this  suggestion  it  is  argued  that  if  a  setoff 
against  a  resigned  or  discharged  officer's  or  employee's  refund  of 
Retirement  System  contributions  results  in  his  failure  to  receive  a 
warrant  for  more  than  one-quarter  of  his  accumulated  normal  contri- 
bution, the  courts  may  hold  that  he  has  not  been  "paid"  more  than 
one  quarter  of  his  contributions,  that  his  membership  in  the  System 
therefore  did  not  cease,  and  hence  on  his  death  the  System  will  be 
liable  for  the  death  benefit  provided  by  Charter  sec.  165.2  (E). 

This  conclusion  is  npt  warranted,  however,  because  that 
death  benefit  is  payable  only  (1)  where  the  member  was  employed  by 
the  City  and  County  at  time  of  death,  or  (2)  where  the  90  day  option 
period  referred  to  above  has  not  expired  and  the  option  has  not  as 
yet  been  exercised.  Section  226  is  therefore  without  significance 
in  determining  the  right  to  such  death  benefit. 

This  probably  renders  academic  your  question  as  to  whether 
exercise  of  a  setoff  would  continue  the  membership  of  the  individual 
in  the  Retirement  System.   But  in  further  answer  to  it,  although  it 
is  said  that  a  setoff  results  in  the  obligation  being  "paid,"  (Jones 
v.  Mortimer,  28  Cal.  2d  627,  633;  Hall  v.  U.S.,  10  P.  Supp.  739, 
7UO-7U1;  Hettrick  Mfg.  Co.  v.  Barlsh,  199  N.Y.S.  755,  763;  CC.P. 
sec.  IJ.I4.O),  the  rule  of  liberal  construction  applicable  to  pension 
legislation  must  be  weighed  in  the  balance,  and  the  courts  might 
conclude  that  a  setoff  did  not  constitute  the  kind  of  payment  contem- 
plated by  sec.  226,  supra.   Hence,  unless  section  226  is  amended, 
the  exercise  of  a  setoff  against  a  refund  of  Retirement  System 
contributions  might  be  held  to  continue  the  individual's  membership 
in  the  Retirement  System,  providing  the  Court,  by  so  holding,  felt 
it  was  preserving  any  substantial  right  to  the  individual  in  question. 

I.   ANSWERS  TO  QUESTIONS 

With  the  foregoing  background  I  will  answer  in  order  the 
questions  you  ask. 

1.   This  question,  as  I  understand  it,  means:   In  the 
absence  of  a  statute  expressly  prohibiting  the  Controller  from  set- 
ting off  against  the  salary  or  wage  of  a  City  and  County  officer  or 
employee  an  indebtedness  owed  by  the  officer  or  employee  to  the  City 
and  County,  is  there  any  legal  principle  which  would  prohibit  him 
from  asserting  such  setoff?  As  pointed  out  in  Div.  E,  above,  Calif- 
ornia courts,  when  the  question  is  presented  to  them,  are  likely  to 
construe  the  exemption  statute  (CC.P.  sees.  690  and  690.11)  as 
qualifying  the  right  to  exercise  a  setoff  against  salary  or  wages. 
(See  also  Div.  P,  above) 
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2.  Except  for  the  probability  that  the  exemption  statutes 
will  be  construed  as  effecting  such  a  prohibition  (Div.  E,  above), 
there  is  no  law,  statutory  or  otherwise,  forbidding  the  Controller 
to  set  off  against  the  salary  or  wage  of  a  City  and  County  officer 
or  employee  an  indebtedness  owed  by  the  officer  or  employee  to  the 
City  and  County. 

3.  In  my  opinion  the  word  "person"  as  used  in  the  last 
sentence  of  section  1+  of  Ordinance  No.  9.0321  includes  an  officer 
or  employee  of  the  City  and  County.   This  for  the  reason  that  the 
tenor  of  the  whole  ordinance  is  directed  at  the  collection  of  all 
delinquent  revenue.   No  exception  has  been  inserted  co.vering  delin- 
quent revenue  owed  by   officers''  and   employees  of 

the  City  and  County,  and  it  is  fundamental  that  "In  the  construction 
of  a  statute  or  instrument,  the  office  of  the  judge  is  simply  to  as- 
certain and  declare  what  is  in  terms  or  in  substance  contained  there- 
in, not  to  insert  what  has  been  omitted,  or  to  omit  what  has  been 
inserted."   (C.C.P.  sec.  1858)   Thus  section  3  of  the  ordinance  de- 
clares, "The  Bureau  of  Delinquent  Revenue  Collection  shall  energet- 
ically prosecute  the  collection  of  all  claims  for  money  due  the 
several  City  and  County  departments  and  offices  when  said  claims  are 
filed  with  said  bureau."   It  may  also  be  observed,  under  the  rule 
of  contemporaneous  construction,  that  since  the  enactment  of  this 
ordinance  in  1935>  it  has  been  consistently  applied  by  the  persons 
charged  with  its  enforcement  to  officers  and  employees  of  the  City 
and  County,  as  well  as  to  all  other  persons.  Had  this  been  contrary 
to  the  intent  of  the  Board  of  Supervisors,  the  ordinance  would  doubt- 
less have  been  amended  to  eliminate  this  practice. 

Ij..   In  my  opinion  Sec.  867  of  the  Welfare  and  Institutions 
Code  does  not  limit  the  method  of  enforcing  an  order  of  payment  made 
pursuant  to  section  861+.  Section  867  states  that  "upon  affidavit  of 
the  probation  officer  that  any  payment  is  due  and  has  not  been  made, 
execution  may  issue  for  such  payment  upon  the  order  and  at  the  dis- 
cretion of  the  court."  In  In  re  Carboni,  1+6  C.A.2d  605,  6ll+,  it  was 
held  that  the  remedy  of  enforcement  by  imprisonment  through  contempt 
proceedings  existed,  notwithstanding  s ec.  867.   The  court  said: 
"Similar  statutes  have  uniformly  been  interpreted  as  creating  cumu- 
lative remedies." 

5.  The  Board  of  Supervisors  may  authorize  the  Controller  to 
set  off  against  the  salary  or  wage  of  a  City  and  County  officer  or  em- 
ployee sums  owed  the  City  and  County  pursuant  to  orders  for  payment 
under  section  861+  of  the  Welfare  and  Institutions  Code.   While  the 
matter  of  county  reimbursement  for  these  expenditures  is  a  matter  of 
general  state  concern  and  not  a  municipal  affair  (Nicholl  v.  Koster, 
157  Cal.  1+16,  lj.19;  cf.  G-alli  v.  Brown,  110  C.A.2d  76!+,  776-779), 
reimbursement  therefor  by  setoff  is  in  complete  harmony  with  the 
state  policy  outlined  in  C.C.P.  secs.l+37-l+Ul  (Div. A,  supra)  and  the 
judicial  policy  in  child  support  cases.   (Div.  P,  supra). 
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6.  In  my  opinion  present  Ordinance  No.  9.0321  authorizes 
the  Controller  to  assert  a  setoff  in  the  situation  referred  to  in 
question  5>  and  the  proposed  amendment  to  this  ordinance  also  does 
so. 

7.  The  proposed  amendment  to  Ordinance  No.  9.0321,  if 
valid,  would  increase  the  liability  of  a  City  and  County  officer  or 
employee  to  setoff  by  the  Controller  since  it  expressly  requires  the 
Controller  to  exercise  a  setoff  against  his  withdrawal  of  his  Retire- 
ment System  contributions  in  the  event  of  his  discharge  or  resigna- 
tion. See  discussion  in  Div.  G,  above. 

8.  The  Board  of  Supervisors  cannot  in  all  cases  authorize 
or  require  the  Controller  to  setoff  the  indebtedness  of  a  resigned 
or  discharged  City  and  County  officer  or  employee  against  his  refund 
of  Retirement  System  contributions.  Each  case  must  be  determined  on 
its  own  facts.  Where  a  setoff  should  be  asserted,  the  Controller, 
under  Charter  sec,  85,  is  authorized  to  assert  it  by  simply  with- 
holding approval  of  the  claim  and  refusing  to  draw  a  warrant  for  it. 
(See  Div.  G,  above)  See  answer  to  question  9  for  suggested  language 
of  ordinance. 

9'.  The  phrase  you  refer  to  is  probably  not  sufficiently 
clear,   I  would  put  a  period  after  the  word  "salary"  and  start  a  new 
sentence  reading:   "In  the  event  of  the  termination  of  service  of  an 
officer  or  employee  by  resignation  or  discharge,  before  his  Retire- 
ment System  contributions  are  refunded  to  him,  the  Controller  shall, 
whenever  lawful,  deduct  therefrom  all  amounts  owing  by  him  to  tho 
City  and  County," 

10.  As  section  226  of  the  San  Francisco  Municipal  Code 
presently  reads,  there  is  a  possibility  that  any  setoff  which 
resulted  in  the  individual's  failure  to  receive  more  than  one-quarter 
of  his  accumulated  Retirement  System  contributions  would  be  held  to 
continue  his  membership  in  the  Retirement  System.   See  Div.  H,  above, 
for  full  discussion  of  this  matter. 


In  deciding  any  particular  case  involving  setoffs,  the 
facts  and  circumstances  peculiar  to  it  must  be  scrutinized.   No 
general  rules  can  be  laid  down  in  advance  which  will  uniformly  con- 
trol the  disposition  of  the  many  different  factual  situations 
involving  setoffs  which  may  arise.  This  opinion  must  be  read  and 
understood  in  this  light  because  the  questions  asked  are  necessarily 
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general  in  nature.   Nothing  in  this  opinion  is  in  any  way  intended 
to  infringe  upon  the  right  and  duty  of  the  Controller  to  withhold 
approval  of  and  to  refuse  to  draw  a  warrant  for  any  claim  which,  in 
his  opinion,  is  not  legal  (Charter  sec.  85) ,    as  distinguished  from 
his  authority  to  assert  a  setoff  against  such  claim. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


geb/tjb 


TO:   John  R.  McGrath,  Cleric 
Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  Calif. 
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December  17,  1953 


SUBJECT:   LEGALITY  0?  EXPENDITURE  OP  GASOLINE  TAX  MONEY 
FOR  TRAFFIC  REGULATION  ON  MAJOR  HIGHUAYS  IN 
SAN  FRANCISCO  AND  FOR  ERECTION  OF  WAITING  ROOMS 
ON  STREETS  FOR  STREET  RAILWAY  PASSENGERS. 

Dear  Sir: 

I  have   your  request  for   opinion  as   follows: 

REQUEST 

"Will  you  please  advise  me  at  your  early  conven- 
ience as  to  the  legality  of  the  following: 

"No.  1  Can  the  city  legally  spend  gasoline  tax 
money  for  traffic  regulation,  control  and  supervision 
of  all  major  streets  and  highways,  including  state 
highways  within  the  incorporated  area  of  San  Francisco? 

"No.  2  Can  the  city  legally  spend  gasoline  tax 
money  for  the  erection  of  small  structures  on  various 
street  corners  in  the  city  for  the  protection  of  people 
from  rain  and  wind  while  waiting  for  transportation? 

"In  connection  with  number  2  above,  it  is  sug- 
gested that  the  cost  of  erection  of  the  structures 
outlined  might  be  considered  a  fair  charge  against 
the  same  revenues  and  be  included  in  contracts  for 
the  construction  of  streets  and  highways  in  the  same 
manner  as  safety  stations  are  now  included." 

OPINION 


Article  XXVI,  sec.  1  (a)(1),  of  the  California  Constitu- 
tion, is  the  constitutional  provision  pertinent  to  your  inquiry. 
It  reads t 

"Fuel  Taxes 

"Sec.  1.  (a)  From  and  after  the  effective  date 
of  this  article,  all  moneys  collected  from  any  tax 
now  or  hereafter  imposed  by  the  State  upon  the  manu- 
facture, sale,  distribution,  or  use  of  motor  vehicle 
fuel,  for  use  in  motor  vehicles  upon  the  public 
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streets  and  highways  over  and  above  the  costs  of 
collection,  and  any  refunds  authorized  by  law  shall 
be  used  exclusively  and  directly  for  highway  purposes, 
as  follows: 

"(1)  The  construction,  improvement,  repair  and 
maintenance  of  public  streets  and  highways,  whether 
in  incorporated  or  unincorporated  territory,  for  the 
payment  for  property,  including  but  not  restricted  to 
rights  of  way,  taken  or  damaged  for  such  purposes  and 
for  administrative  costs  necessarily  incurred  in  con- 
nection with  the  foregoing." 


Answering  question  1,  it  is  my  opinion  that,  depending 
on  the  type  of  traffic  regulation,  control  and  supervision  in- 
volved, the  City  and  County  may  or  may  not  be  able  to  expend 
gasoline  tax  moneys  therefor.  A  liberal  construction  of  the 
section  is  warranted.   (San  Francisco  v.  Eoyd,  17  Cal.  2d  606, 
612-613)  Any  such  expenditure  which  fairly  falls  within  the 
category  of  "construction,  improvement,  repair  ^or/maintenance 
of  public  streets  and  highways,"  would  be  legal.   For  instance, 
salaries  of  policemen  engaged  in  enforcement  of  traffic  laws 
would  not  fairly  fall  into  this  category.   (17  Ops.  Cal.  Atty. 
Gen.  157  at  p.  158)   But  expenditures  for  traffic  signals  would. 
(22  Cal,  Ops.  Atty.  Gen.  l\9 ,   $0)      Thus  in  Grauman  v.  Department 
of  Highways,  286  Ky.  850,  151  S.  V ,    2d  1061,  it  was  held  that 
an  appropriation  of  moneys  by  a  county  for  the  purchase  and  in- 
stallation of  an  automatic  stop  and  go  signal  was  authorized  by 
a  statute  authorizing  appropriations  "in  aid  of  the  construction 
and  maintenance"  of  public  highways.   The  court  said:   "It  can 
hardly  be  doubted  that  the  term  'construction  and  maintenance' 
of  the  highway  has  a  broader  meaning  than  that  of  construction 
and  maintenance  of  the  actual  roadbed.  We  think  the  term  is 
broad  enough  to  include  everything  appropriately  connected  with 
and  incidental  to  the  construction  and  maintenance  of  an  effi- 
cient road  system,  including  the  ordinary  and  usual  devices  used 
on  roads  to  promote  the  safety  and  convenience  of  traffic," 
See  also  Streets  and  Highways  Code  sec,  23,  which  defines  "high- 
way" as  including  "bridges,  culverts,  curbs,  drains,  and  all 
works  incidental  to  highway  construction,  improvement  and  main- 
tenance"?71  Thus  the  construction  of  concrete  safety  stations 
to  protect  pedestrians  from  vehicular  traffic  while  waiting  to 
board  street  cars  is  "incidental  to  highway  construction"  and 
promotes  traffic  safety.   Hence  gasoline  tax  moneys  may  be 
properly  expended  therefor. 
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Your  question  insofar  as  it  refers  to  "major  streets 
and  highways  including  state  highways"  recognizes  that  certain 
portions  of  gasoline  tax  moneys  allocated  to  San  Francisco  must 
be  spent  on  construction  of  streets  included  in  its  system  of 
major  streets  (S.  &  H.  Code  sees.  195,  a  17,  2055,  2000-2005), 
and  that,  pursuant  to  agreement  with  the  California  Department 
of  Public  Works,  San  Francisco  can  expend  gasoline  tax  moneys 
on  the  construction,  improvement  or  maintenance  of  state  high- 
ways within  its  boundaries.   (S.  &  H.  Code  sees.  111-115) 

II 

Answering  question  2,  it  is  my  opinion  that  the  erection 
of  shelter  stations  on  street  corners  for  the  protection  from 
rain  or  wind  of  persons  waiting  to  board  street  cars,  buses  or 
other  forms  of  public  transportation  would  not  constitute  "con- 
struction, improvement,  repair  /or/  maintenance  of  public  streets 
and  highways,"  and  that  the  expenditure  of  gasoline  tax  money 
for  this  purpose  would  not  be  legal.   Such  shelter  stations  cannot 
fairly  be  said  to  promote  the  safety  and  convenience  of  traffic 
and  therefore  do  not  fall  within  the  category  of  works  incidental 
to  highway  construction. 

See  Streets  and  Highways  Code,  sec.  195,  which  limits 
the  purposes  for  vhich  gasoline  tax  moneys  may  be  spent  as 
follows: 

"Such  expenditures  shall  be  limited  to  that  portion 
of  the  street  available  for  use  by  vehicular  traffic 
except  that  such  funds  may  be  expended  for  pedestrian 
underpasses  or  pedestrian  overhead  crossings  and  the 
installation  and  maintenance  of  traffic  control  de- 
vices, but  such  funds  shall  not  be  expended  for  street 
lighting,  except  for  illumination  of  the  type  speci- 
fied in  subdivision  (e)  of  Section  27,  or  for  the 
construction  or  maintenance  of  sidewalks,  or,  except 
as  hereinbefore  expressly  authorized,  for  the  con- 
struction or  maintenance  of  any  structure  or  faci'lity 
in,  over,  or  under  the  street  which  is  not  of  direct 
and  primary  service  in  providing  a  way  for  vehicular 
traffic.   Sidewalks  may  be  constructed  with  such  funds 
on  bridges  and  sidewalks  may  be  constructed  and  trees 
may  be  planted  to  replace  those  removed  or  damaged  by 
construction  or  improvement  of  the  street." 
(Emphasis  added. ) 
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III 


In  further  connection  with  your  question  1,  attention  is 
called  to  section  2(a)  of  Article  XXVI  of  the  California  Constitution 
which  deals  with  motor  vehicle  registration  and  license  fees.   It 
provides : 

"Motor  Vehicle  Registration  and  License  Pees 

"Sec.  2.   (a)   Prom  and  after  the  effective  date  of 
this  article,  all  moneys  collected  from  motor  vehicle  and 
other  vehicle  registration  license  fees  and  from  any  other 
tax  or  license  fee  now  or  hereafter  imposed  by  the  State 
upon  vehicles,  motor  vehicles  or  the  operation  thereof, 
except  as  may  otherwise  be  provided  in  Section  l\.   of  this 
article,  shall  be  used  for  the  following  purposes: 

"1,   For  costs  of  collection  and  for  the  administra- 
tion and  enforcement  of  all  laws  now  in  effect  or  hereafter 
enacted,  regulating  or  concerning  the  use,  operation  or 
registration  of  vehicles  used  upon  the  public  streets  and 
highways  of  this  State  and  for  the  exercise  of  those  powers 
and  for  the  performance  of  those  duties  now  imposed  upon 
the  California  Highway  Patrol. 

"2.   For  street  and  highway  purposes  as  specified  in 
paragraph  (1)  of  subdivision  (a)  of  Section  1.  of  this 
article." 

Sec.  3  of  Article  XXVI  states:   "The  provisions  of  this 
article  are  self-executing  but  the  Legislature  shall  have  full  power 
to  appropriate  such  moneys  and  to  provide  the  manner  of  their  expen- 
diture by  the  State,  counties,  cities  and  counties,  or  cities  for 
the  purposes  specified  and  to  enact  legislation  not  in  conflict  with 
this  article." 

In  Revenue  and  Taxation  Code,  sec.  1005,  the  Legislature 
has  provided  that  moneys  paid  to  a  city,  county,  or  city  and  county 
from  the  Motor  Vehicle  License  Pee  Fund  shall  be  expended  "for  law 
enforcement,  the  regulation  and  control  and  fire  protection  of  high- 
way traffic,  and  any  other  state  purpose."   (City  of  Los  Angeles  v. 
Riley,  6  Cal.  2d  621;  County  of  Los  Angeles  v.  Riley,  6  Cal.  2d  625) 
Expenditures  for  traffic  regulation  on  city  streets  are  for  a  state 
purpose.   (City  of  Los  Angelas  v.  Riley,  supra,  p.  62i|) 


OPINION  NO.  755 
December  17,  1953 
Page  5 

Since  revenues  derived  from  motor  vehicle  registration  and 
license  fees  may  be  used  "for  the  administration  and  enforcement  of 
all  laws  .  .  .  regulating  .  .  .  the  use  /or/  operation  ...  of 
vehicles  used  upon  the  public  streets  and  highways  of  this  state"  as 
well  as  for  construction  and  maintenance  of  streets  and  highways 
(Cal.  Const.  Art.  XXVI,  sec,  2(a)),  such  revenues  can  legally  be 
spent  for  any  type  of  regulation,  control  or  supervision  of  traffic 
which  fairly  falls  within  the  scope  of  the  quoted  phrase;  for 
example,  for  salaries  of  police  officers  engaged  in  enforcement  of 
traffic  laws.   Compare  17  Cal.  Ops.  Atty.  Gen.  157 • 

But  section  2  revenue  may  not,  in  my  opinion,  be  used  for 
the  purposes  outlined  in  your  question  2. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

geb/bjw 


TO:  Hon.  Elmer  E.  Robinson 
Mayor  of  San  Francisco 
City  Hall 


OPINION  NO.  756 
December  18,  1953 


SUEJECT:   HEALTH  SERVICE  SYSTEM;  EXEMPTIONS  GENERALLY 
AND  PARTICULARLY  OF  VETERANS  HAVING  VETERANS 
ADMINISTRATION  COVERAGE. 

Gentlemen: 

I  have  your  request  for  opinion  as  follows! 

REQUEST 

"Section  172.1  of  the  Charter  provides  that  the  Health 
Service  Board  may  exempt  any  person  from  the  System  if 
said  person  has  made  provisions  for  adequate  medical  care, 

"The  present  rules  and  regulations  of  the  Health  Service 
Board  define  adequate  medical  care  as  follows t 

"' Adequate  medical  care  is  hereby  defined  to  be 
medical  and  hospital  care  equivalent  to  that  pro- 
vided in  Plan  I. ' 

"The  rules  also  provide  that  such  provision  for  adequate 
medical  care  must  have  been  provided  for  not  less  than 
two  years  immediately  prior  to  the  adoption  of  the  Civil 
Service  List  from  which  an  employee  is  first  certified  to 
a  permanent  position,  or  for  two  years  immediately  prior 
to  appointment  by  the  Board  of  Education. 

"Under  the  present  set-up  of  Plan  I  patients  are  entitled 
to  and  receive  the  services  of  doctors  for  office  visits, 
home  visits  and  hospitalization. 

"At  the  present  time  a  permanent  exemption  is  granted  to 
all  veterans  on  the  basis  that  the  coverage  provided  by 
the  Veterans  Administration  is  adequate  medical  care. 
Under  this  ruling  there  is  no  distinction  between  a 
service  connected  disability  and  non-service  disability. 

"For  your  information  I  am  setting  forth  the  basis  for 
eligibility  for  veterans  seeking  medical  care, 

"'Service  connected  disability;  or  non-service  con- 
nected disability  if  discharged  for  line  of  duty 
disability  or  If  in  receipt  of  compensation  for 
service  connected  disability.   Otherwise  hospitaliza- 
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tion  for  non-service  connected  disability  requires 
war  service,  or  service  on  or  after  June  27,  1950 
and  inability  to  defray  expe n s es  ,  o f_  hospital! gatl on , 
subject,  to  availability  of  beds. '  ^mphasis  added/^ 

"As  you  will  note  there  is  no  provision  for  office 
visits  or  home  visits  by  the  doctor  in  non-service 
disability,  also  admission  to  the  hospital  is  based 
on  the  inability  of  the  veteran  to  pay  and  is  further 
subject  to  the  availability  of  beds. 

"Upon  investigating  the  foregoing  a  question  has  been 
raised  in  my  mind  and  I  would  like  you  to  submit  your 
opinion  on  the  following: 

"1.   Legality  of  the  action  of  the  Health  Service 
Eoard  in  granting  an  exemption  to  the  veteran  with 
a  non-service  connected  disability  en  the  grounds 
that  the  said  veteran  has  adequate  medical  coverage 
through  the  Veterans  Administration  of  the  United 
States  Government, 

"2.   Is  it  the  intent  of  the  Charter  that  the 
Health  Service  Eoard  can  promiscuously  grant 
exemptions  from  the  System,  or  should  not  the 
coverage  under  which  any  person  claims  exemption 
be  not  less  than  the  coverage  provided  by  Plan  I?" 

OPINION 

jss  you  have  noted  the  Health  Service  Eoard  has  "the  power  to 
exempt  ,  ,  .  any  person  /from  the  Health  Service  System/  who  has 
otherwise  provided  for  adequate  medical  care,"   (Charter,  sec.  172.1, 
subd.  1)    Additionally  it  has  power  "to  make  rules  and  regulations 
for  ,    ,  ,  the  granting  of  exemptions  .  •  ."   (Charter,  sec,  172.1, 
subd.  3(c) .  ) 

The  Charter  does  not  define  the  phrase  "adequate  medical  care" 
and  the  fact  that  the  Board  in  19L|4  promulgated  a  rule  (Exemption 
Rule  5)  to  the  effect  that  "adequate  medical  is  hereby  defined  to 
be  medical  and  hospital  care  equivalent  to  that  provided  in  Plan  I," 
would  not  preclude  it  from  later  adopting  a  rule  granting  exemption 
to  veterans  entitled  to  receive  adequate  medical  care  from  the 
Veterans  Administration.  The  Board  did,  on  August  22,  19^5  (effec- 
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tive  December  1,  19l|5)»  adopt  Exemption  Rule  3A  which  so  provides. 
Rule  3-A  reads,  so  far  as  here  material: 

"3A)   A  permanent  exemption  will  be  granted,  without 
penalty,  to  any  veteran  presenting  therefor  the  follow- 
ing: 

"a.  A  letter  from  the  official  in  charge  of  the 
Veterans  Facility  setting  forth  that  he  is  a  Veteran 
and  is  entitled  to  and  will  at  all  times  be  able  to 
receive  adequate  medical  care  and  hospitalization  for 
any  illness  or  injury  which  is  serious  enough  to 
require  hospitalization*" 

Any  inconsistency  between  Exemption  Rules  3A  and  5  would 
mean  merely  that  the  later  specific  rule  (here  3A)  modified  the 
former. 

The  Health  Service  Board  is  an  administrative  body  and  the 
law  in  such  cases  is  that,  "if  reasonable  minds  may  well  be  divided 
as  to  the  wisdom  of  an  administrative  board's  action,  its  action  is 
conclusive."   (Rible  v.  Hughes,  2\\.   Cal.  2d  1+37 )   "Executive  heads 
in  the  field  of  government,  as  in  the  fields  of  commerce,  must  have 
a  certain  amount  of  discretion,"   (Monohan  v.  Dept.  of  Water  &  Power, 
1+8  C.A,  2d  7^-6,  753)    "Such  boards  are  vested  with  a  high  discretion 
and  its  abuse  must  appear  very  clearly  before  the  courts  will  inter- 
fere."  (Nelson  v,  Dean,  27  Cal.  2d  873,  88l)   "Courts  should  let 
administrative  boards  and  officers  work  out  their  problems  with  as 
little  judicial  interference  as  possible."   (Spaulding  v.  Philbrick, 
k2   C.A.  2d  58,  61) 

According  to  the  eligibility  requirements  for  veterans 
seeking  medical  care  from  the  Veterans  Administration  as  set  forth 
in  your  letter,  veterans  who  have  a  non-service  connected  disability 
and  who  were  not  either  discharged  for  line  of  duty  disability  or  in 
receipt  of  compensation  for  service  connected  disability,  are  en- 
titled to  hospitalization  at  a  Veterans  Facility  only  if  (1)  they 
are  unable  to  defray  expenses  of  private  hospitalization,  and  (2) 
beds  are  available. 

There  seems  to  be  some  inconsistency  between  these  eligi- 
bility requirements  and  the  provisions  of  Exemption  Rule  3A,  above. 

The  eligibility  requirements  you  quote  do  seem  to  place 
strictures  on  the  right  to  Veterans  Administration  medical  care  and 


OPINION  NO.  756 
#1* 

to  leave  room  for  doubt  about  the  adequacy  of  such  medical  care. 
However,  if  the  veteran  has  enough  money  to  pay  for  his  medical 
care,  he  has  in  a  sense  provided  therefor;  and  if  he  hasn't  the 
money,  the  Veterans  Administration  will  hospitalize  him  if  beds 
are  available.  The  wisdom  of  an  employee's  asking  for  exemption 
from  the  System  on  the  basis  of  such  provision  for  medical  care 
is  certainly  open  to  question.   If  there  are  never,  or  scarcely 
ever,  any  beds  available,  it  would  appear  to  me  that  such  provision 
for  medical  care  was  not  adequate.  But  the  availability  of  beds, 
like  any  other  fact  question,  is  for  the  Health  Service  Eoard  to 
determine.   (Spaulding  v.  Philbrick,  i\Z   C,A.  2d  58,  61) 

The  fact  that  the  Veterans  Administration  does  not  fur- 
nish home  visits  or  office  visits  by  the  doctor  would  not,  in  my 
opinion,  prove  the  inadequacy  of  Veterans  Administration  medical 
care.   It  would  only  prove  that  it  wasn't  as  adequate  as  Plan  I 
medical  care.   But  the  Charter  does  not  make  Plan  I  the  criterion 
of  adequate  medical  care. 

In  view  of  the  foregoing,  in  particular  the  wide  powers 
given  to  administrative  boards,  my  answers  to  your  questions  are: 

1.  The  Health  Service  Board  has  acted  legally  in  adopting 
the  quoted  portion  of  Exemption  Rule  3A.   (The  part  not  quoted  was 
discussed  in  my  opinion  No.  59k   under  date  of  August  13,  1952.) 
Whether  in  its  application  of  that  rule  the  Board  has  exercised 
a  wise  discretion  in  view  of  the  Veterans  Administration  eligib- 
ility requirements  for  veterans  with  a  non-service  connected  dis- 
ability, as  quoted  by  you,  is  a  matter  of  opinion  on  which  reason- 
able men  might  differ,  vihile  there  is  room  to  question  the  wisdom 
of  the  exemption,  still  the  facts  as  set  forth  in  your  letter  do 
not  in  my  opinion  amount  to  such  a  clear  abuse  of  discretion  as  to 
render  the  Board's  action  illegal.   In  fact  your  letter  does  not 
indicate  that  a  veteran  who  had  obtained  an  exemption  from  and  then 
sought  readmission  to  the  Health  Service  System  had  ever  sustained 
detriment  by  reason  of  the  Board's  action.   If  a  veteran  who  has 
applied  for  andobtained  an  exemption  from  the  Health  Service  System 
on  the  ground  that  he  was  entitled  to  adequate  medical  care  from  the 
Veterans  Administration  subsequently  finds  that  the  Veterans  Admin- 
istration does  not  afford  him  adequate  medical  care,  he  is  entitled 
to  apply  for  readmission  to  the  Health  Service  System  and  the  Board 
cannot  deny  his  application  unless,  on  the  basis  of  substantial 
evidence,  it  finds  that  the  Veterans  Administration  is  in  fact 
continuing  to  furnish  the  applicant  adequate  medical  care.   In 
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other  words  the  fact  a  veteran  has  voluntarily  asked  for  and  been 
granted  an  exemption  cannot  be  allowed  to  prejudice  his  right  to 
readmission  to  membership  in  the  Health  Service  System  at  a  later 
date.   (See  my  opinion  N  o,  59k>   dated  August  13,  1952.)  Your 
letter  does  not  indicate  that  the  Board  has  unfairly  treated  any 
veteran  in  this  regard,  and  until  that  occurs  I  do  not  believe  the 
Eoard's  actions  in  adopting  or  in  applying  its  several  rules  on 
exemptions  are  open  to  successful  challenge. 

2.   It  is  not  the  intent  of  the  Charter  that  coverage 
under  which  any  person  claims  exemption  shall  be  not  less  than  the 
coverage  provided  by  Plan  I.   Coverage  may  be  less  than  that  pro- 
vided by  Plan  I  and  still  reasonable  men  might  well  conclude  that 
it  conformed  to  the  standard  of  "adequate  medical  care,"  That 
expression  is  obviously  impossible  of  precise  definition  and  must 
depend  on  the  opinions  of  the  various  members  of  the  Poard,  each 
of  whom  is  presumed  to  be  a  reasonable  man. 

Of  course  it  is  not  the  intent  of  the  Charter  that  the 
Health  Service  Board  can  promiscuously  grant  exemptions  from  the 
System.   Such  exemption  can  be  granted  only  if  the  employee  (l) 
adheres  to  a  religious  faith  which  depends  for  healing  upon  prayer, 
or,  (2)  earns  in  excess  of  t?l\$  00   per  year  (increased  to  ^6,000  by 
amendment  of  Exemption  Rule  1(b)  adopted  February  27,  1951 J  see 
my  opinion  No.  l|35 »  dated  October  Ij.,  195D,  or,  (3)  has  otherwise 
provided  for  adequate  medical  care,    (Charter  sec,  172.1  subd,  1) 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Health  Service  System 
61  Grove  Street 

Attn:   Philip  P,  Engler 

geb/jc 


OPINION  NO.  757 
December  18,  1953 


SUBJECT:      CONTROLLER'S   DUTY  AND  PROCEDURE   UNDER 

SEC.    710   C.C.P.    --  RETIREMENT  SYSTEM  RE- 
FUNDS  AS   SUBJECT   TO. 


Dear  Sir: 

I  have   your  request   for   opinion  as   follows: 

REQUEST 

"Section  710  of  the  Code  of  Civil  Procedure  provides 
a  method  for  the  enforcement  of  a  judgment  against  a 
debtor  to  whom  money  is  owed  by,  among  others  designated, 
a  city  and  county.   Please  advise  me  as  follows: 

"1,  Whether,  upon  a  filing  of  an  abstract  and  affidavit 
pursuant  to  Section  710,  considering  Section  710.2 
(c),  and  in  connection  with  Retirement  System  contri- 
butions being  refunded  to  a  discharged  or  resigned 
city  and  county  officer  or  employee,  the  Controller 
has  the  ministerial  duty  of  paying  into  court  any  of 
the  money  being  so  refunded,  in  event  no  other  funds 
are  available  for  execution? 

H2«  Should  your  answer  to  1  be  in  the  affirmative,  at 
what  stage  in  the  process  of  refund  may  the  money 
be  said  to  be  'owing  and  unpaid'? 

"3.  Whether  the  affidavit  required  by  710  must  be  the 
affidavit  of  the  judgment  creditor? 

In  this  respect,  your  attention  is  drawn  to  a  common- 
ly used  device  of  attorneys-at-law  for  the  judgment 
creditor  who  execute  the  affidavit  and  state  therein 
they  are  'the  attorney  for  the  judgment  creditor'. 
Our  policy  has  been  to  exact  the  affidavit  known  as 
Form  10,  to  be  found  in  our  enclosed  manual  and  to 
require  the  attorney  to  complete  the  affidavit  in  a 
manner  similar  to  an  attorneys  affidavit  to  a  veri- 
fied complaint,  including  the  further  requirements 
of  710  affidavits." 
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OPINION 


1.   REFUND  OP  RETIREMENT  SYSTEM  CONTRIBUTIONS 
AS  SUBJECT  TO  C.C.P.  SEC.  710 

When  claim  for  exemption  is  made  by  the  judgment  debtor  as 
provided  in  C.C.P.  sec,  690.26  (see  also  C.C.P.  sec.  690),  Retirement 
System  contributions  in  process  of  being  refunded  to  resigned  or  dis- 
charged officers  or  employees  are  exempt  from  execution  since  they 
constitute  "money  ...  in  process  of  distribution  by  the  .  .  .  city 
and  county  .  .  .  derived  from  the  contributions  ...  by  any  officer 
or  employee  thereof  for  retirement  or  pension  purposes."    (C.C.P. 
sec.  690.23) 

However,  sec.  710  commits  to  the  courts,  not  to  the  Con- 
troller, the  function  of  making  the  legal  determination  that,  in  any 
given  case,  this  exemption  does  in  fact  exist.   Subd.  2(c)  thereof 
expressly  contemplates  that  the  moneys  paid  into  court  may  be  "exempt 
from  execution"  (see  Ruperich  v.  Baehr,  llj.2  Cal.  190,  195)  and 
requires  the  court  to  pay  exempt  moneys  to  the  judgment  debtor. 

Therefore,  where  a  refund  of  Retirement  System  contribu- 
tions is  the  only  money  owing  to  a  judgment  debtor,  the  Controller  is 
under  a  ministerial  duty  to  pay  it  into  court.   (Payne  v.  Baehr, 
153  Cal.  kkl,   kkk,   W>) 

It  is  a  function  of  the  courts,  in  certain  cases  involving 
alimony  and  child  support,  by  a  process  of  "judicial  interpretation 
and  not  by  specific  statutory  provision"  to  "read  an  exception  into 
the  exemption  laws."   (Rankins  v.  Rankins,  52  Cal.  App.  2d  231>  233- 
23U;  Avilla  v.  Avilla,  51  Cal.  App.  2d  210,  212).   See  In  Re  Small- 
bone,  16  Cal.  2d  5327  $3k$   referring  to  New  York  decisions  holding 
that  the  exemption  of  pension  moneys  from  execution  and  other  process 
may  not  be  construed  to  relieve  a  husband  of  his  obligation  to  pay 
support  money;  see  also  Hodson  v.  New  York  City  Employee's  Retire- 
ment System,  278  N.Y.S.  T6~7   Should  the  Controller  fail  to  comply 
with  sec.  710  merely  because  of  the  exemption  statute,  he  would 
obviously  obstruct  this  function. 

In  transmitting  such  funds,  the  Controller  should  call  the 
court's  attention  to  the  fact  that  they  are  exempt  from  execution 
under  C.C.P.  sec.  690.23. 

Sec.  205,  Part  I  of  the  San  Francisco  Municipal  Code,  it  is 
true,  purports  to  free  all  Retirement  System  rights  and  moneys  from 
"execution,  garnishment,  attachment,  or  any  other  process  whatsoever.*' 
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(Compare  Government  Code  sec.  21201).   But  attachments,  executions, 
and  exemptions  therefrom  are  matters  of  statewide  concern  which  have 
been  covered  by  state  statutes.   (C.C.P.  sees.  690  to  690.26). 
Section  710  is  therefore  paramount  to  and  controlling  over  sec.  205 
of  Part  I  of  the  San  Francisco  Municipal  Code  and  the  Controller's 
duty  must  be  measured  by  the  former.   (Dept.  of  Water  &  Power  v.  Inyo 
Chem.  Co.,  16  Cal.  2d  71+1+ ,  753-75U;  Dairy  Belle  Farms  v.  Brock, 
97  Cal.  App.  11+6,  155-150). 

2.  REFUND  OF  RETIREMENT  SYSTEM  CONTRIBUTIONS 
—  WHEN  OWING  AND  UNPAID 

Money  is  "owing  and  unpaid"  under  sec.  710  "if  there  is  an 
existing  and  unsatisfied  legal  liability"  (Dept.  of  Water  3c  Power  v. 
Inyo  Chem.  Co.,  16  Cal.  2d  7kkt    751)*  irrespective  of  whether  the 
time  for  payment  has  arrived.   (Trow  v.  Moody,  27  Cal.  App.  1+03,1+05)  • 
The  term  "owing'"  includes  an  immature  as  well  as  a  mature  obligation. 
(Brainard  v.  Rogers,  71+  Cal.  App.  21+7,  21+9).   In  general  the  liabil- 
ity to  make  the  refund  comes  into  existence  upon  the  termination  of 
the  employment.   (Charter  sees.  165.2(F);  168.1.8;  171.1.8).   In  the 
case  under  Charter  sec.  165»2(F)  of  a  miscellaneous  member  who  has 
an  option  for  90  days  after  termination  of  service  to  elect  whether 
to  leave  his  contributions  in  the  Retirement  System,  the  liability 
to  make  the  refund  would  not  come  into  existence  until  the  option  to 
withdraw  the  contributions  had  been  exercised.  After  the  liability 
to  make  the  refund  arises,  payment  may  be  thereafter  legally  delayed 
for  the  periods  of  time  referred  to  in  sec.  227  of  Part  I  of  the  San 
Francisco  Municipal  Code,  but  the  money  is  nevertheless  "owing  and 
unpaid." 

When  the  obligation  so  impounded  becomes  "due,"  it  is  then 
the  Controller's  duty  to  make  payment  into  court.  (C.C.P.  sec.  710, 
subd.  2).  Sec.  710  does  not  accelerate  the  time  of  payment.  The 
refund  is  due,  so  far  as  the  Controller  is  concerned,  when  the 
Retirement  Board  requests  him  to  execute  the  warrant  therefor  unless 
for  some  other  reason  the  resigned  or  discharged  officer  or  employee 
is  not  then  entitled  to  the  refund. 

3.  AFFIDAVIT   UNDER   SEC.    710,    BY  WHOM  MADE. 

As  sec.  710  read  prior  to  1933,  the  required  affidavit  was 
"an  affidavit  on  behalf  of  the  person  in  whose  interest  the  /trans- 
cript of  judgment/  is  filed,  stating  the  exact  amount  at  the  time  due 
on  such  judgment,  and  that  such  person  desires  to  avail  himself  of 
the  provisions  of  this  section."   (Cal.  Stats.  1903,  p.  363;  1929, 
P.  101+7). 
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By  subsequent  amendments  the  section  now  reads:   "The  judg- 
ment creditor  may  file  ...  an  affidavit,  etc.  .  .   The  judgment 
creditor  may  state  in  the  affidavit,  etc."   (Cal.  Stats.  1933,  p.  907; 
1937,  P.  506).   The  change  in  language  does  not  seem  greatly  signifi- 
cant. 

If  the  judgment  has  been  assigned,  who  should  make  the 
affidavit?  A  judgment  is  assignable  and,  unless  the  assignment  pro- 
vides otherwise,  the  assignee  succeeds  to  the  right  to  enforce 
payment.   (Cur tin  v.  Kowalsky,  ll+5  Cal.  1+31,  U34»  Michal  v.  Adair, 
66  Cal.  App.  2d  352.  309,  Rlchey  v.  Ziegler,  89  Cal.  App.  35,  36-37; 
1+9  CJ.S.  522;  33  CJ.S.  11+9;  23  C.J.  311;  compare  Troy  v.  Troy, 
127  Cal.  App.  1+89,  1+93,  citing  C.C.P.  sec.  385).  Sec.  710  should 
receive  a  liberal  construction  with  a  view  to  effect  its  object 
(C.C.P.  sec.  1+;  Ruperich  v.  Baehr,  li+2  Cal.  190,  195),  and  it  is  my 
opinion  that  the  assignee  of  the  judgment  becomes  the  judgment  credi- 
tor and  can  execute  the  affidavit  in  his  own  right.   (Kemp  v.  Garten- 
berg,  165  N.Y.S.  883)   The  New  York  Civil  Practice  Act,  sec.  7,  subd. 
5,  states:   "The  term  'judgment  creditor'  signifies  the  person  who  is 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judg- 
ment for  a  sum  of  money  or  directing  payment  of  a  sum  of  money."   Our 
code  does  not  define  the  term,  but  I  believe  it  has  the  same  meaning. 
The  affidavit  in  the  case  of  a  transferred  judgment  should  state  how 
the  affiant  came  to  own  the  judgment,  whether  by  assignment  or  opera- 
tion of  law,  etc.,  so  that  it  may  appear  that  the  proceedings  are 
brought  by  the  real  party  in  interest.   (Kemp  v.  Gartenberg,  supra; 
McDonnell  v.  McDonnell,  28l  N.Y.  1+80,  21+  N.E.  2d  131+,134,  col.  2; 
Brown  v.  Walker,  8  N.Y.S.  59) 

In  answer  to  the  question  whether  the  attorney  for  the  judg- 
ment creditor  can  make  the  affidavit,  you  are  advised  that  there  is 
no  case  directly  in  point.  Proceedings  under  the  attachment  statute 
which  provides  for  "an  affidavit  by  or  on  behalf  of  the  plaintiff" 
(C.C.P.  sec.  538;  see  also  sees.  51+3,  560)  are  not  decisive;  nor  are 
proceedings  under  the  claim  and  delivery  statutes  (C.C.P.  sees.  510, 
511),  or  under  the  statute  covering  proceedings  supplemental  to  exe- 
cution.  (C.C.P.  sec,  715)   In  other  circumstances  it  has  been  held 
that  the  affidavit  of  the  attorney  for  a  party  was  sufficient,  (Rue 
v.  Quinn,  137  Cal.  651  ^in  support  of  order  for  publication  of 
summons/;  Nicholl  v.  Nicholl,  66  Cal.  36  ^/affidavit  of  merits  on 
motion  for  change  of  venue/;  Davis  v.  Ramont,  66  Cal.  App.  778,  78O 
/in   support  of  order  for  publication  of  summons/;  Gardner  v.  Steadman, 
31  Cal.  App.  1+1+7  /affidavit  of  merits  made  by  wife/;  but  see  Bailey 
v.  Taaffe,  29  Cal,  1+22,  1+25-1+26;  Noland  v.  Noland,  52  Cal.  App,  2d  58). 
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Although  sec.  710  speaks  only  of  the  judgment  creditor,  it 
is  my  opinion  that  his  attorney  may  make  the  required  affidavit.   I 
see  no  objection  to  the  policy  you  have  been  following. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


GEB/TJB 


TO:   Honorable  Harry  D.  Ross 
Controller 
109  City  Hall 
San  Francisco 


OPINION  NO.  759 
December  18,  1953 

SUBJECT:   MAY  THE  HEALTH  SERVICE  BOARD  APPOINT  A 

MEDICAL  DIRECTOR  V'HO  IS  NOT  A  PHYSICIAN, 
AND  WHO  WILL  ALSO  ACT  AS  ADMINISTRATIVE 
HEAD  OP  THE  DEPARTMENT? 

Dear  Sir: 

I  have  your  request   for   opinion  as   follows: 

REQUEST 

"The  Health  Service  Board  is  about  to  announce  a 
number  of  changes  in  Health  Service  setup  and  regulations, 
and  we  are  writing  to  ask  for  an  opinion,  as  follows: 

"Under  Section  172.1  of  the  Charter,  may  the  Health 
Service  Board  appoint  a  Medical  Director  who  is  not  a 
physician,  and  who  will  also  act  as  administrative  head 
of  the  department? 

"Heretofore  the  Medical  Director  has  been  a  physi- 
cian, on  a  part-time  basis." 

OPINION 

Subd.  3  (d)  of  Charter  sec.  172.1  provides  that  the  Health 
Service  Board  "shall  have  power:   .  .  . 

"To  appoint  a  medical  director  and  such  other 
employees  as  may  be  necessary.   The  compensation  of  the 
medical  director  shall  be  fixed  by  the  board  and  he 
shall  hold  office  at  its  pleasure.  The  employees,  other 
than  the  medical  director,  shall  be  subject  to  the  civil 
service  provisions  of  the  charter,  ..." 

Section  172.1  sets  up  a  compulsory  health  service  system 
for  employees  of  the  City  and  County  and  of  the  San  Francisco  Unified 
School  District  who  are  members  of  the  retirement  system.  Each 
employee,  by  payroll  deduction,  pays  into  the  system  each  month  an 
amount  determined  by  the  Health  Service  Board.   Under  Plan  I,  so- 
called,  the  employee  can  select  his  own  doctor,  and  the  System, 
within  certain  limits,  will  pay  his  doctor  and  hospital  bills,  by 
direct  payment  or  by  reimbursement.  The  auditing  of  these  bills  at 
present,  and  in  the  past,  has  been  one  of  the  functions  of  the  medi- 
cal director.   In  the  nature  of  things,  only  a  doctor  could  intelli- 
gently pass  on  the  propriety  of  these  bills.   By  the  same  token  only 
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a  doctor  could  supervise  the  performance  of  the  contracts  respecting 
the  rendering  of  medical  services  contemplated  by  subd.  3  (a), 
subsecs.  1  to  6,  of  §172.1. 

The  adjective  ''medical"  is  used  in  §172.1  a  number  of 
times:   for  instance,  the  expressions  "medical  care,1''  '''medical 
treatment  and  services,"  and  "medical  and  hospital  care"  recur 
frequently.  VJebster's  New  International  Dictionary  defines 
"medical"  as  an  adjective  meaning: 

"Of,  pertaining  to,  or  dealing  with  the  healing  art,  or 
the  science  of  medicine,  especially  in  the  narrower  sense; 
as,  the  medical  profession;  medical  services;  medical 
jurisprudence." 

It  defines  a  "medical  man"  as: 

"A  man  who  practices  medicine;  —  used  widely  to  include 
physician,  surgeon,  accoucheur,  etc." 

The  definitions  in  the  Oxford  Dictionary  are  the  same. 

These  definitions,  together  with  the  functions  of  the 
medical  director  as  contemplated  by  the  Charter,  indicate  that  he 
must  be  a  doctor.   If  the  intent  of  the  framers  of  §172.1  was  other- 
wise, why  did  they  not  use  simply  the  designation  "director''?  The 
fact  that  "director"  was  modified  by  "medical"  must  be  given  some 
effect. 

"In  construing  statutory  language,  it  is  fundamental,  if 
possible,  to  give  effect  to  each  sentence,  phrase  and 
word  thereof." 

Whitley  v.  Superior  Court, 
15  Cal.  2d  75,  78; 

Los  Angeles  Finance  Co.  v.  Flores, 
110  C.  A.  2d  (Supp.)  050,  852. 

In  my  opinion  the  natural  effect  to  be  given  the  expression 
"medical  director"  in  its  context  is  that  the  director  be  a  doctor. 
This  conclusion  is  virtually  compelled  by  the  fact  that,  if  the 
medical  director  were  not  a  doctor,  there  would  be  no  provision  in 
the  Charter  for  professional  direction  of  a  health  service  system 
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purporting  to  administer  to  the  medical  needs  of  some  20,000 
employees.   It  is  not  believed  that  this  was  or  could  have  been 
the  intent  of  the  framers  of  §172.1. 

You  are  therefore  advised  that  the  Health  Service  Board 
may  not  appoint  a  medical  director  who  is  not  a  physician. 

Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 


gebA'pb 


TO:   Mr.  Daniel  Mattrocce 

President,  Health  Service  Board 
61  Grove  Street,  Suite  305 
San  Francisco  2 


OPINION  NO.  759 
December  18,  1953 

SUBJECT:   HEALTH  SERVICE  SYSTEM;  MEDICAL  DIRECTOR, 
POSITION  AND  SALARY;  CONTRACTS. 

Dear  Sir: 

I  have  your  request  for  opinion  on  the  following  questions 

REQUEST 

"1.   In  view  of  the  language  used  in  Subdivision  3  (d) 
of  Section  172.1  of  the  Charter  as  well  as  in  PLAN 
I,  in  your  opinion,  is  the  Health  Service  Board 
required  to  appoint  a  licensed  Doctor  of  Medicine 
as  'Medical  Director'  of  the  Health  Service  System? 

"2.   If  your  answer  to  the  foregoing  request  for  an 

opinion  should  be  in  the  negative,  may  the  Health 
Service  Board  appoint  any  person  regardless  of 
qualifications  as  'Medical  Director'  and  set  the 
salary  for  the  position  at  any  sum  the  majority 
members  of  the  Health  Service  Board  desire? 

"3.   In  your  opinion  do  the  words  'contract',  'contracts', 
and  'contracted',  as  used  in  Subdivision  3  (a),  sub- 
sections l,3,ij.,  and  5  of  the  Charter  refer  to  both 
oral  and  written  contracts,  so  that  any  and  all  such 
contracts,  specifically  including  any  and  all  agree- 
ments or  proposed  agreements  with  the  San  Francisco 
County  Medical  Society  or  individual  doctors  of 
medicine,  shall  be  submitted  to  the  Retirement  Board 
for  approval? 

"lj..  Employee  members  of  PLAN  I  obtain  medical  care  from 
doctors  of  medicine  who  are  not  members  of  the 
Health  Service  System  Professional  Staff  —  such 
doctors  not  having  a  contract  with  the  Health 
Service  System  nor  have  they  signed  any  agreement  to 
abide  by  the  rules  and  regulations  of  the  Health 
Service  Board  —  and  are  reimbursed  by  the  Health 
Service  Board  after  submitting  their  bills  to  the 
Health  Service  System.   Keeping  this  procedure  in 
mind,  in  your  opinion,  may  an  employee  member  of  the 
Health  Service  System  obtain  medical  care  from  a 
'person  licensed  to  treat  human  diseases  without  the 
use  of  drugs... or  other  agency  of  medical  care'  (to 
use  the  language  of  the  Charter),  and  submit  the 
bills  so  received  from  such  person  or  agency  to  the 
Health  Service  Board  and  be  reimbursed  therefor?*' 
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OPINION 

In  answer  to  questions  1  and  2,  it  is  my  opinion  that 
the  "medical  director"  referred  to  in  subd.  3  (d)  of  Charter  sec. 
172.1  must  be  a  licensed  doctor  of  medicine.  See  City  Attorney's 
Opinion  No.  758,  dated  December  18,  1953»  copy  of  which  is  enclosed 
herewith. 

In  answer  to  question  3>  it  is  my  opinion  that  the 
contracts  referred  to  are  written  contracts.   It  would  be  scarcely 
possible  for  the  Retirement  Board  to  review  and  approve  an  oral 
contract.   This  would  involve  the  Retirement  Board's  taking  of 
testimony  of  the  contracting  parties  to  establish  what  the  contract 
was.  The  review  and  approval  of  oral  contracts  would  be  entirely 
too  cumbersome  and  uncertain.   I  am  confident  that  the  intent  of 
the  Charter  is  that  contracts  entered  into  shall  be  written  con- 
tracts. 

Your  question  Ij.  was  considered  and  answered  in  the  affirm- 
ative in  my  opinion  No.  591  dated  August  11.  1952.  I  enclose  a  copy 
thereof  herewith. 

Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 

geb/Wpb 

Enclosures 


TO:  Mr.  George  W.  Cuniffe 

Member,  Health  Service  Board 

1627  -  25th  Avenue 

San  Francisco  22,  California 


I 


OPINION  NO.  591 
August  11,  1952 


SUBJECT;   CONTROLLER  MAY  LEGALLY  INDEMNIFY 
MEMBER  OF  HEALTH  SERVICE  SYSTEM 
FOR  PRIVATE  DOCTOR'S  FEES. 


Dear  Sir: 

I   have   yoimr  request   for   opinion  as    follows; 


REQUEST 

"Enclosed  please  find  a  copy  of  a  Resolution 
which  was  adopted,  by  the  Health  Service  Board, 
at  a  special  meeting  which  was  held  on  December 
3,  19117. 

"Your  advice  and  opinion  are  respectfully  requeS' 
ted  as  follows: 

"May  I  legally  audit  and  reimburse  a 
subscriber,  for  medical  expenses  in- 
curred, who  is  a  member  of  Plan  1  of 
the  Health  Service  System  and  elected, 
of  his  own  choice5  to  receive  medical 
care  from  a  doctor  who  is  not  a  member 
of  the  Professional  Staff  of  the  Health 
Service  System;  the  amount  of  said  reim- 
bursement to  be  limited  to  the  Health 
Servicu  System  Fee  schedule." 


You  have  attached  an  excerpt  from  the  minutes  of  a 
special  meeting  of  the  Health  Service  Board  held  on 
December  3 5  19^1-7  >  which  reads: 

"AMENDMENTS  TO  PLAN  1: 

"In  lieu  of  an  amendment  to  Plan  1,  resolu- 
tion on  emergency  procedure  was  presented  and  dis- 
cussed at  length.   It  was  reported  that  conferences 
had  been  held  with  the  Assistant  Controller,  the 
Actuary  of  the  Retirement  Board  and  the  City  Attor- 
ney' s  Office  on  the  proposed  procedure. 
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"Motion  mads  by  Director  Wilson,  seconded 
by  Director  McGovern,  that  the  submitted  resolu- 
tion be  adopted.   Disposition  of  motion:  Carried. 

"The  resolution  follows: 

"■WHEREAS j  there  exists  at  the  present  time 
an  emergency  in  the  operation  of  the  Health 
Service  System  due  to  resignations  of  mem- 
bers of  the  professional  staff  of  Plan  1 
submitted  to  the  Health  Service  System 
through  the  County  Medical  Society,  which 
became  effective  November  10,  191+7 >  and 

"WHEREAS,  it  is  desired  to  avoid  hardship 
to  members,  dependents  and  retir.j3d  members 
of  the  System,  and 

"WHEREAS,  the  Health  Service  Board  hereby 
takes  recognition  of  the  existing  emergency 
situation, 

"THEREFORE,  BE  IT  RESOLVED,  That 

"Subscribers  who  receive  medical  services 
from  doctors  of  medicine  who  are  not  members 
of  the  Health  Service  System  professional 
staff  under  Plan  1,  may  be  reimbursed  by  the 
Health  Service  System  to  the  extent  provided 
under  the  fee  schedule  of  Plan  1  and 
the  Unit  method  of  payment  and  as  provided 
further  under  rules  and  regulations  promul- 
gated by  the  Health  Service  Board.   Before 
any  provisions  for  reimbursement  to  the  sub- 
scriber for  medical  services  rendered  by  a 
non-orofessional-staf f  doctor  or  doctors, 
members  of  the  professional  staff  shall  be 
compensated  as  orovided  for  in  Sections  12 
and  13  of  Plan  1.   This  resolution  shall  re- 
main in  effect  for  the  period  from  December 
10,  191+7,  until  termination  of  the  present 
emergency. 

"President  Downiu  announced  that  the  Rules 
Committee  would  work  out  the  rules  of  procedure 
necessary  to  carry  out  the  intent  of  the  foregoing 
resolution. 
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"The  Secretary  was  instructed  to  write 
the  panel  physicians  immediately  outlin- 
ing thb  emergency  procedure." 


OPINION 


Section  172.1,  subd.  3  (a)  of  the  Charter  pro- 
vides in  part: 

"The  board  shall  have  power: 

"(a)   By  a  two-thirds  vote  of  the  entire 
membership  of  the  board  to  adopt  a  plan  or  plans 
for  rendering  medical  care  to  members  of  the  sys- 
tems ov   for  indemnification  of  the  cost  of  said 
care ,  ....  provided!  '.    ".    T" 

Then  follow  certain  provisions,  among  them  the  following: 

"No  member  of  the  system  shall  be  required 
to  accept  the  services  ...  of  any  physician  .  . 
selected  by  the  board  .  .  ."  (Sec.  172.1,  subd.  3  (a) 
1.) 

"...  /S/ub  j e  c  t  to  rules  and  regulations  of 
the  board,  every  member  shall  have  the  right  to 
select,  of  his  own  choice,  any  duly  licensed  physician 
.  .  .  who  .  ,  .  will  render  the  required  services  pur- 
suant to  said  rules  and  regulations,  .  .  ."  (Sec. 
172.1,  subd.  3  (a)  1.) 

"...  /T/he  board  shall  make  provision  for  the 
exercise  of  such  choice;  and  is  hereby  expressly  pro- 
hibited from  entering  into  any  exclusive  contract  for 
the  rendering  of  said  services."  (Sec.  172.1,  subd. 
3  (s)  1.) 

"Any  duly  licensed  physician  .  .  .  shall  have 
the  right  to  render  such  services  ...  at  uniform 
ratt=s  of  compensation  to  be  fixed  by  the  board." 
(Sec.  172.1,"  subd.  3  U)  2.) 
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"Such  rates  of  compensation  .  .  .  shall  be 
reviewed  by  the  retirement  board  of  the  city  and 
county  and  shall  not  become  effective  unless  and 
until  approved  by  the  retirement  board."   (Sec. 
172.1,  subd.  3  (a)  3.) 

It  is  fundamental  under  the  Charter  set-up  that  the 
choice  of  physicians  lies  with  the  employee,  not  with  the 
Health  Service  Board,  and  that  the  Board's  power  to  make 
rules  and  regulations  and  to  fix  fee  schedules  does  not  em- 
power it  to  require  a  member  to  accept  the  services  of  a 
physician  selected  by  the  Board. 

Just  prior  to  December  3*  19U-7  >  the  great  majority,  if 
not  all,  of  the  doctors  connected  with  the  San  Francisco 
County  Medical  Society  resigned  from  the  Health  Service 
System's  professional  staff,  leaving  approximately  90  doc- 
tors on  the  staff.   This  seriously  jeopardized  the  right  »f 
Plan  I  members  to  choose  their  own  doctors.   It  therefore 
became  the  Board's  duty  under  the  Charter  to  take  action  to 
Insure  the  continued  existence  of  that  right.   This  the 
Board  did  by  adopting  the  foregoing  indemnification  resolu- 
tion covering  Plan  I  members. 

Examination  of  the  Charter  reveals  nothing  which  would 
prohibit  provision  for  indemnifying  a  member  of  Plan  I  for 
the  sums  he  pays  the  doctor  of  his  own  choice,  insofar  as 
the  amount  of  such  indemnification  is  neither  more  nor  les3 
than  the  sums  payable  under  the  Health  Service  System' s  fee 
schedule  for  Plan  I. 

The  Charter  requires  the  Board  to  make  provision  for 
the  exorcise  by  the  employee  of  his  right  to  choose  his  own 
doctor,  and  authorizes  the  Board  to  provide  "for  the  indemni- 
fication" of  the  cost  of  medical  cere.   That  the  Board,  in 
making  such  provision  for  Plan  I  members,  has  power  to  adopt 
and  should  adopt,  as  the  rr.tes  of  indemnification,  the  rates 
of  compensation  established  in  its  approved  fee  schedule  for 
Plan  I,  is  clear. 

This  is  in  effect  what  the  Health  Service  Board  did  by 
its  resolution  of  December  3?  19U-7 • 
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An  emergency  has  been  defined  as  "any  event  or 
occasional  combination  of  circumstances  which  calls  for 
immediate  action  or  remedy;  ...  a  perplexing  contingency 
or  complication  of  circumstances."   (20  C.J.  IJ.99 .  )   But 
it  is  not  necessary  to  decide  whether  the  situation  con- 
fronting the  Health  Service  System  was  an  emergency,  because 
irrespective  thereof  the  Board  had  the  power  to  adopt  such 
resolution. 

Since  the  rates  of  compensation  were  approved  by  the 
Retirement  Board  when  it  approved  Plan  I,  no  further  approval 
by  the  Retirement  Board  was  necessary.   In  this  connection 
the  following  is  quoted  from  the  Retirement  Board's  minutes 
of  its  December  3>  191+7;  meeting: 

"It  was  recalled  to  the  Board  that  Section 
172.1  of  the  Charter  required  approval  of  its  action 
on  rates  and  contracts  referring  to  medical  services 
furnished  by  individuals  and  institutions,  under  the 
San  Francisco  Health  Service  System.   It  was  recalled 
also,  that  the  Eoard  had  approved  so-called  Plan  No.  1, 
with  reference  to  such  rates  and  contracts,  and  that 
from  time  to  time  amendments  had  been  made  to  the  plan. 

"It  was  stated  that,  in  the  current  emergency, 
the  Health  Service  Board  had  decided  to  adopt  a  proce- 
dure under  which  it  could  reimburse  up  t*  a  certain 
point,  members  of  the  system  for  expenditures  made  for 
medical  services  from  doctors,  and  through  such  doctors 
from  institutions,  not  on  the  professional  staff.   It 
was  first  thought  that  this  arrangement  was  subject  to 
action  by  the  Retirement  Board,  but  it  was  determined 
just  prior  to  the  meeting  that  actually  the  arrangement 
would  not  constitute  a  change  in  rates  and  contracts, 
but  rather  referred  to  doctors  who  do  not  consent  to 
serve  under  the  Health  Service  System.   It  was  stated 
that  the  arrangement  therefore  was  solely  between  the 
Health  Service  Board  and  members  of  the  System,  and 
consequently  did  not  fall  within  the  province  of  the 
Retirement  Board.   It  was  explained  that  the  matter 
had  been  discussed  with  the  City  Attorney  informally, 
and  that  it  was  the  understanding  that  the  Health 
Service  System  would  request  an  opinion,  and  that  no 
doubt  a  copy  of  the  opinion  would  be  filed  with  the 
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"Retirement  office.   No  action  by  the  Board  was 
necessary. w 

Reference  should  be  made  to  the  following  sentence  in 
the  Health  Service  Board's  resolution: 

"Before  any  provisions  for  reimbursement  to 
the  subscriber  for  medical  services  rendered  by  a 
non-professional  staff  doctor  or  doctors  /are  made_/, 
members  of  the  professional  staff  shall  be  compensa- 
ted as  provided  in  sections  12  and  13  of  Plan  1." 

This  sentence,  while  it  does  not  so  state,  might  give 
rise  to  the  implication  that,  if  there  is  not  enough  money 
to  £0  around,  those  members  who  choose  non-staff  doctors  may 
receive  no  indemnity  at  all  or  indemnity  at  a  rate  loss  than 
that  provided  by  the  System' s  fee  schedule.   But  such  an 
interpretation  cannot  be  given  the  resolution. 

The  Health  Service  Board  must  not  discriminate  against 
a  Plan  I  member  because  he  engages  a  non-staff  doctor.  Such 
discrimination  would  occur  if  the  rate  at  which  a  Plan  I 
member  is  indemnified  were  lower  than  the  rate  paid  to  staff 
doctors  under  Plan  I.   The  Health  Service  Board  is  charged 
with  determining  and  certifying  to  the  Controller  "the  amount 
to  be  Daid  monthly  by  the  members  of  the  system"  (Charter 
sec.  172.1,  subd.  i|.)  ,  and  in  fulfilling  this  duty  it  must  set 
this  amount  high  enough  so  that  Plan  I  members  selecting  their 
own  doctors  will  be  indemnified  at  the  same  rate  at  which 
staff  doctors  are  paid. 

I  am  informed  that  Plan  I  members  selecting  non-staff 
doctors  have  always  been  indemnified  at  rates  identical  with 
those  in  the  System's  fee  schedule,  which  indicates  that  the 
Health  Service  Board  has  always  placed  the  prooer  and  legal 
construction  on  its  resolution. 

Accordingly,  pursuant  to  that  resolution,  you  were  and 
are  legally  required  to  audit  the  claims  of  Plan  I  members 
for  indemnification  of  the  cost  of  medical  oare  arising  out 
of  services  rendered  by  non-staff  doctors,  and  to  indemnify 
them  for  such  cost  to  the  same  extent  provided  in  the  Health 
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Service  System's  approved  fee  schedule  for  Plan  I,  no 
more  and  no  less. 


Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney, 


TO:   MR.  HARRY  D.  ROSS 

Controller,  City  and 

County  of  San  Franc i'sco 
109  City  Hall 
San  Francisco  2 
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OPINION  NO.    760 
December  21,    1953 

SUBJECT:      RESIDENCE  REQUIREMENTS,    CONSTRUCTION  OP 

PROVISIONS    IN  CHARTER   SECTION   125   IN  RELATION 
TO  SECTIONS   II4J4.  AND   7  AS  TO  EMPLOYEE   PERMITTED 
TO  CONTINUE  RESIDENCE   OUTSIDE  CITY   FOR   HEALTH 
REASONS. 

Gentlemen: 

I   am  in  receipt   of  your  request   for  an  opinion  as   follows: 

REQUEST 

"A  question  has  arisen  about  which  we  request  your 
opinion. 

"Mr.  E.  B.  Morgan  occupies  a  position  of  General  Clerk, 
class  B222.   He  acquired  civil  service  status  as  such 
on  September  29,  19l]4  through  the  provisions  of  Section 
125  of  the  Charter  by  reason  of  the  fact  that  he  was  then 
employed  in  that  position  by  the  Market  Street  Railroad, 
and  had  been  so  employed  for  more  than  one  year. 

"Mr.  Morgan  was  then  living  in  San  Mateo.  Under  the  pro- 
visions of  Section  125  he  was  allowed  one  year  to  establish 
a  residence  in  San  Francisco.  So  far  as  we  can  determine 
he  did  not  during  the  year  and  never  has  established  a  San 
Francisco  residence.  On  May  2l±,   19ij.8  he  notified  us  of 
his  change  of  address  from  5l&  Fremong  Street,  San  Mateo 
to  1016  "B"  Street,  San  Mateo.   These  are  the  only  ad- 
dresses we  have  had  for  Mr.  Morgan  since  he  became  a 
city  employee. 

"Mr.  Morgan  did  obtain,  and  has  renewed  from  time  to  time, 
the  permission  of  the  Director  of  Public  Health  and/or 
the  Retirement  System  to  reside  outside  San  Francisco  by 
reason  of  ill  health.   The  last  certificate,  issued  by 
the  Retirement  System,  is  dated  June  11,  1952  is  for 
indefinite  duration. 

"The  question  of  Mr.  Morgan's  residential  status  is  raised 
by  reason  of  the  fact  that  he  has  now  filed  application 
for  the  promotional  examination  for  Teller,  class  B102, 
which  is  open  only  to  employees  in  designated  lower  ranks 
and  who  are  residents  of  the  city  and  county. 

"Is  Mr.  Morgan  a  resident  of  San  Francisco  as  provided  under 
Section  7  of  the  Charter,  and  as  such  eligible  to  participate 
in  the  examination  for  class  B102  Teller  as  provided  under 
Section  ll\l\-   of  the  Charter?" 
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OPINION 

Sec.  lijlj.  of  the  Charter  of  the  City  and  County  of  San  Francisco 
provides  in  part  that  any  citizen  having  the  qualification  pres- 
cribed by  Sec.  7  of  the  Charter  may  submit  himself  for  any  examina- 
tion under  conditions  established  by  the  civil  service  commission. 

Sec.  7  of  the  Charter  provides  that  any  officer  and  employee, 
except  elected  officers,  may  live  outside  the  City  and  County  of 
San  Francisco  upon  authorization  granted  exclusively  by  the  Retire- 
ment Board  because  of  the  ill  health  of  said  officer  or  employee 
or  of  a  member  of  the  immediate  family. 

In  view  of  the  fact  that  Mr.  Morgan  has  obtained  the  necessary 
authorization  to  reside  out  of  the  City  and  County,  it  is  my  opin- 
ion that  Mr.  Morgan  meets  the  requirements  provided  under  Sec.  7 
of  the  Charter  and  as  such  is  eligible  to  participate  in  the  exam- 
ination for  Class  B102  Teller  provided  under  Sec.  II4J4.  of  the 
Charter. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 

Attention  Mr.  William  L.  Henderson 

Personnel  Director  and  Secretary 

EFD/BJW 
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OPINION  NO.    761 

December   21,    1953 

SUBJECT:      MAY   POLICE  DEPARTMENT    INCLUDE   IN   ITS   BUDGET  A 
SUM   OF  MONEY  FOR   THE   PURCHASE   OF   UNIFORMS    OR 
A  GRANTING   OF   UNIFORM  ALLOWANCE  TO  MEMBERS   OF 
THE  DEPARTMENT. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"It  has  been  called  to  my  attention  that 
some  cities  furnish  uniforms  gratis  to  members 
of  their  police  departments,  or  in  lieu  grant 
them  a  uniform  allowance. 

"I  have  been  giving  some  thought  to  the 
possibility  of  including  in  our  coming  Police 
Budget  Estimate  an  amount  for  the  purchase  of 
uniforms  or  a  uniform  allowance  for  the  members 
of  our  department.   I  was  considering  an  initial 
amount  of  $100.00  for  each  of  the  approximately 
1,700  members  of  the  department. 

"Before  including  such  a  request  in  our 
budget  estimate,  I  would  appreciate  an  opinion 
from  you  as  to  whether  or  not  such  a  request 
would  be  in  violation  of  any  city  and  county 
ordinances  or  charter  provisions." 

OPINION 

The  question  proposed  in  your  request  is  not  a  new  one. 
Since  1912  the  former  City  Attorneys  of  the  City  and  County  of  San 
Francisco  have  had  several  occasions  to  consider  this  question. 
Each  time  my  predecessors  have  ruled  that  the  purchase  of  uniforms 
by  the  City  and  County  for  the  use  of  the  members  of  the  Police 
Department  and  other  departments  would  not  be  a  proper  use  of  City 
funds  and  would  be  an  increase  in  their  compensation. 

In  this  request,  for  the  first  time,  the  question  as  to 
whether  a  uniform  allowance  could  be  granted  to  the  members  of  the 
department  is  proposed. 

Upon  analysis  either  method  suggested  in  your  request 
would  have  the  same  effect,  to  wit,  the  raising  of  the  compensation 
that  the  members  of  the  Police  Department  are  presently  being  paid. 
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To  grant  them  free  uniforms  would  for  all  intents  and  purposes,  be 
giving  them  additional  compensation.  Presently,  the  members  of  the 
department  must  purchase  uniforms  out  of  their  salaries  and  to  re- 
duce this  expense  would  in  effect  be  paying  them  an  additional  sum 
of  money.  Of  course  the  actual  granting  of  the  uniform  allowance 
would  definitely  be  an  increase  in  the  compensation  of  the  members 
of  the  department. 

Thus,  no  matter  which  proposal  suggested  in  your  request 
is  followed,  the  effect  would  be  to  increase  the  compensation  of 
the  members  of  the  department. 

The  real  question  presented  by  your  request  boils  down 
to  this:  Does  the  charter  prohibit  such  an  increase  in  compensation? 

Since  1952,  the  rates  of  compensation  of  the  members  of 
the  Police  Department  have  been  set  pursuant  to  the  provisions  of 
§35»5»1  of  the  charter.  The  pertinent  language  which  controls  all 
of  the  members  of  the  department  reads  as  folloi^s: 

"The  rate  of  compensation,  fixed  in  said  ordinance 
(a)  for  the  fourth  year  of  service  and  thereafter 

shall  not  exceed  the 

highest  rate  of  compensation  paid  police  officers 
or  patrolmen  in  regular  service  in  the  cities 
included  in  the  certified  report  of  the  civil 
service  commission." 

This  is  the  basic  portion  of  the  section  which  deals  with  the  rates 
of  compensation,  since  the  rates  of  compensation  for  all  other  mem- 
bers of  the  department  are  adjusted  on  the  basis  of  the  above  deter- 
mination. The  charter  is  specific  as  to  what  amount  can  be  paid  as 
compensation.  The  present  rate  of  pay  for  members  of  the  force  is 
at  the  maximum  under  the  provisions  of  this  section.  Hence,  any  sum 
that  would  increase  this  maximum  as  suggested  by  you,  either  by  the 
purchase  of  uniforms  or  the  granting  of  a  uniform  allowance,  would 
be  illegal. 

I  have  no  way  of  telling  what  the  rates  of  compensation 
may  be  in  the  cities  that  are  to  be  certified  for  the  next  year, 
nor  what  action,  if  any,  the  board  of  supervisors  will  take  in 
setting  the  rate  of  compensation  for  the  next  fiscal  year.  However, 
the  same  general  rule  must  be  laid  down  for  all  future  years,  i.e., 
if  the  sum  of  ^100,  as  proposed  in  your  request,  when  added  to  the 
compensation  set  by  the  board  of  supervisors  pursuant  to  §35»5»1» 
exceeds  the  highest  rate  of  compensation  paid  in  the  cities  in  the 
certified  report  of  the  civil  service  commission,  then  the  allowance 
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which  you  proposed  would  be  illegal. 

I  advise  you,  therefore,  that  any  plan  to  offer  members 
of  the  force  free  uniforms  or  uniform  allowances  up  to  ^100,  or  in 
any  amount,  must  meet  the  test  of  §35»5«1  (supra)  inasmuch  as  such 
free  uniforms  or  allowances  in  lieu  thereof  must  be  considered  as 
additional  compensation. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


BJW/JC 


To:   Police  Department 

City  and  County  of  San  Francisco 
Kearny  and  Washington  Streets 
San  Francisco  8,  California 

Attn.  Michael  Gaffey 
Chief  of  Police 


OPINION  NO.  762 
December  23,  1953 


SUBJECT:      SALARY   STANDARDIZATION,    EFFECTIVE   LANGUAGE 
"NOT   LATER   THAN   JANUARY   15,    19i+i+  AND  EVERY 
FIVE  YEARS   THEREAFTER"   AS   CONCERNING   THE 
SALARY   SURVEY  FOR    195Lj-. 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"Section  l5l  of  the  Charter,  relating  to  standardization 
of  compensation,  reads  in  part  as  follows: 

•Not  later  than  January  15  th,  191+lj.,  and  every  five 
years  thereafter  and  more  often  if  in  the  judgment 
of  the  civil  service  commission  or  the  board  of 
supervisors  economic  conditions  have  changed  to  the 
extent  that  revision  of  existing  schedules  may  be 
warranted  in  order  to  reflect  current  prevailing 
conditions,  the  civil  service  commission  shall 
prepare  and  submit  to  the  board  of  supervisors  a 
schedule  of  compensations  as  in  this  section  provided* ' 

"Supervisor  McCarty  has  pointed  out  to  the  Board  that  if  the 
Civil  Service  Commission  is  bound  by  the  January  15th  date 
specified  above,  it  will  be  unable  to  submit  schedules  of  com- 
pensation which  are  up  to  date  and  reflect  adjustments  made  in 
other  jurisdictions  during  the  latter  part  of  this  year  and 
the  first  part  of  195>^»   In  such  case  the  Commission  must  nec- 
essarily submit  data  on  wages  and  salaries  in  effect  well  be- 
fore the  close  of  the  calendar  year  1953* 

"On  the  other  hand,  if  the  Commission  may  be  permitted  to 
submit  its  recommended  schedule  of  compensations  on  or  before 
February  7th  or  15th,  as  has  been  the  case  when  salary  stand- 
ardization surveys  have  been  undertaken  in  years  other  than 
every  fifth  year  after  19lilj-,  a  current,  realistic  and  more 
accurate  schedule  can  be  presented  on  which  to  base  local 
employees'  compensation  for  the  fiscal  year  commencing  July 
1,  195^. 

"Therefore,  Supervisor  McCarty  respectfully  requests  that 
you  advise  him  in  writing  whether  the  date  of  January  15th 
specified  in  the  above-quoted  excerpt  from  Charter  Section 
151  is  mandatory,  or  merely  directory  so  as  to  permit  an 
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"extension  of   time    within  which  the  Civil  Service 
Commission  may    submit   to   the   Board  of  Supervisors 
its  recommended   schedule    of  compensations." 

OPINION 

The  portion  of  §l5l  quoted  in  your  request  was  added  together 
with  other  portions  thereof  by  an  amendment  to  the  charter  passed 
by  the  voters  in  November,  19M.2  and  ratified  by  the  state  legisla- 
ture in  January,  19i|.3.   This  paragraph  is  but  a  part  of  the  almost 
complete  rewriting  of  §151  by  this  amendment. 

Vfithout  repeating  verbatim  the  language  of  the  section  prior 
to  the  19U-2  amendment  I  will  summarize  its  context.   The  first 
two  paragraphs  of  the  section  were  identical  with  the  first  two 
paragraphs  as  they  read  today.   These  paragraphs  make  it  the  duty 
of  the  Board  of  Supervisors  to  fix  by  ordinance  the  salary  or  wage 
for  any  position  where  the  compensation  is  paid  by  the  City  and 
County.   Then  it  recited  that  certain  groups,  with  which  we  are  not 
concerned  here,  are  exempt  from  the  operation  of  the  section.   The 
section  continued  by  providing  that  in  fixing  the  schedule  of  com- 
pensation as  required  therein,  the  board  of  supervisors,  through 
the  Civil  Service  Commission,  should  cause  a  schedule  to  be  propos- 
ed which  would  be  based  upon  the  classifications  provided  in  §llj.l 
and  which  should  not  be  higher  than  the  prevailing  rates  of  pay  for 
like  service  and  working  conditions  in  private  employment  or  .  com- 
parable governmental  agencies  in  California.   The  section  further 
provided  that  the  board  of  supervisors  could  axrove,  amend  or  re- 
ject the  schedule  of  compensations  proposed,  but  if  they  proposed 
amendments  they  must  send  back  such  amendments  to  the  Civil  Service 
Commission  for  report  as  to  other  necessary  adjustments  and  the  . 
costs  of  said  amendment.   The  last  portion  of  the  section  provided 
that  no  compensation  set  pursuant  to  this  section  should  be  less 
than  that  paid  on  January  1,  1931  so  long  as  the  person  who  held 
the  position  on  that  date  continued  as  the  incumbent  thereof.   It 
authorized  the  conversion  of  hourly  and  per  diem  rates  to  monthly 
and  semi-monthly  rates  and  allowed  each  employee  annually  a  vaca- 
tion of  two  weeks  after  one  year's  employment. 

The  changes  which  were  made  to  this  section  by  the  amendment 
in  19^2  commence  with  the  third  paragraph.  Thus,  the  meat  of  the 
amendment  is  found  in  the  method  whereby  the  survey  must  be  con- 
ducted by  the  Civil  Service  Commission  and  the  manner  in  which  the 
ordinance  which  fixes  the  compensation  must  be  passed  by  the  Board 
of  Supervisors. 

Under  ordinary  circumstances  the  effective  date  of  a  charter 
amendment  is  the  date  of  its  ratification  by  concurrent  resolution 
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of  the  legislature.   (See:   California  Constitution,  Art. XI,  sec. 
8).   An  amendment,  however,  by  its  terms  can  be  made  operative  at 
a  different  time.   (See:   Callahan  v.  City  and  County  of  San  Fran- 
cisco, 68  C.A.(2d)  286). 

Thus  under  the  constitution  this  amendment  became  effective 
for  all  purposes  in  January,  191+3*  but  by  the  language  of  the 
amendment  the  acts  required  to  be  done  under  it  were  at  different 
dates.   The  section  as  amended  provided  that  the  first  schedule 
of  compensations  that  was  required  to  be  submitted  by  the  civil 
service  commission  under  the  section  had  to  be  submitted  to  the 
board  of  supervisors  not  later  than  January  1$,    191+ij..   The  section 
further  provided  that  the  ordinance  fixing  the  new  rates  of  com- 
pensation, if  it  was  to  be  effective  on  July  1  of  any  year,  must 
be  passed  by  the  Board  of  Supervisors  prior  to  April  1  of  that 
year.  Thus  under  the  amendment  to  §151  the  first  schedule  of  com- 
pensations that  was  adopted  by  the  Board  of  Supervisors  was  passed 
before  April  1,  191^  and  became  effective  on  July  1,  19i|i+» 

From  this  analysis  of  the  amendment  we  see  that  the  main  pur- 
pose of  the  change  in  §l5l  was  to  provide  mandatory  periodic  sur- 
veys and  to  permit  under  certain  circumstances  other  surveys.   The 
purpose  of  the  surveys  was  to  keep  the  salaries  of  city  employees 
in  line  with  those  paid  in  private  employment  or  other  governmental 
agencies.   The  periodic  surveys  were  guaranteed  by  the  requirement, 
In  the  section  as  amended,  that  a  survey  be  prepared  and  submitted 
not  later  than  January  l5>  19kh   an^  every  five  years  thereafter. 
I  am  of  the  opinion  that  January  15  date  has  no  significance  be- 
yond its  application  to  the  year  19i|4«   The  significant  and  import- 
ant date  in  the  section  as  amended  is  April  1  of  any  year,  for  in 
order  to  effectuate  any  increase  or  adjustment  in  rates  for  the 
noxt  fiscal  year  the  Board  of  Supervisors  must  act  by  ordinance 
prior  to  April  1st.   This  interpretation  is  further  supported  by 
the  fact  that,  if  the  survey  is  one  that  is  ordered  by  the  Board  of 
Supervisors  based  upon  their  finding  that  economic  conditions  have 
changed,  the  date  January  15  is  completely  disregarded.   Instead 
of  the  date  January  15  in  this  type  of  survey,  a  date  is  chosen 
which  gives  the  Civil  Service  Commission  ample  opportunity  to  pres-» 
ent  data  and  recommendations  in  keeping  with  the  spirit  of  the 
purpose  of  the  section,  which  is  the  standardization  of  city  em- 
ployee salaries  on  the  basis  of  what  is  being  paid  in  private  em- 
ployment and  other  governmental  organizations. 

It  would  serve  no  purpose  to  interpret  the  section  so  that  the 
survey  must  be  reported  by  January  15  on  each  five  years  after  191(4 
if  the  undisputed  facts  show  that  such  a  survey  would  not  permit 
the  carrying  out  of  its  purpose,  which  is  to  bring  in  a  realistic 
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picture  of  the  conditions  in  private  employment  and  other  govern- 
mental organizations. 

I  am  aware  of  an  opinion  of  my  predecessor,  the  Honorable 
John  J.  0 'Toole,  wherein  he  refers  to  the  date  January  l5»  19^9 
as  the  date  upon  which  the  report  and  recommendations  of  the  Civil 
Service  Commission  were  due  in  19i|9.   I  am  not  in  accord  with  this 
statement  for  the  reasons  vhich  I  have  already  stated  and  for  the 
further  reason  that  I  do  not  believe  the  statement  contained  in 
Mr.  O'Toole's  opinion  was  necessary  to  support  the  conclusion 
reached  therein,  since  it  was  gratuitous,  and  not  in  answer  to  the 
question  presented  herein. 

I  have  carefully  reviewed  the  decision  of  the  District  Court 
of  Appeal  in  Butler  v.  City  and  County  of  San  Francisco,  10l|  C.A. 
(2d)  126,  and  find  nothing  therein  that  would  compel  me  to  reach  a 
different  conclusion  than  that  which  I  have  already  indicated  in 
this  opinion. 

When  different  language  is  used  in  the  same  connection  in  dif- 
ferent parts  of  the  charter  it  is  presumed  that  a  different  meaning 
and  effect  was  intended.  Where  materially  different  language  is 
employed  on  kindred  matters  in  separate  sections,  it  must  be  pre- 
sumed that  the  electorate  intended  a  different  meaning  to  flow 
therefrom.   (See:   McCarthy  y.  Board  of  Fire  Commissioners,  37  C.A. 
lj.96;  Thomas  v.  JoplTn,  17  C.A.  662.) 

Throughout  the  charter  where  a  date  is  to  be  used  each  year 
it  has  been  so  stated. 

Section  35»5»1  which  deals  with  the  salaries  of  members  of  the 
police  department  reads  in  part: 

"not  later  than  the  15th  day  of  February  of  each  year--" 

( Emphasis  added) 


and  further, 


"not  later  than  the  1st  day  of  April  of  each  year" 

(Emphasis  added) 


and  again, 


"not  later  than  the  second  Monday  of  July  of  each  year." 

( Emphasis  added) 
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Section  36.2  which  covers  the  setting  of  the  salaries  of  mem- 
bers of  the  fire  department,  contains  the  identical  language  quoted 
above. 

Section  69-Budget  Estimates-  contains  this  statement: 

"Each  such  elective  and  appointed  officer,  board 
or  commission  shall,  not  later  than  the  1st  day 
of  February  of  each  year--"    (Emphasis  added) 

and  further  in  the  same  section  where  it  requires  the  controller  to 
consolidate  the  budget  estimates  and  transmit  them  to  the  Mayor, 
this  phrase  appears: 

"not  later  than  the  first  day  of  March  of  each 
year  he  shall  consolidate  such  budget  estimates  — ". 

(Emphasis  added) 

Section  69.1  referring  to  the  capital  improvements  project 
b ud get  states: 

"Each  officer,  board  and  commission  shall  annually, 
on  or  before  the  30th  day  of  November — ". 

(Emphasis  added) 

Section  72  which  sets  forth  the  procedure  for  the  adoption  of 
the  budget  and  the  appropriation  ordinance,  recites: 

"not  later  than  the  15>th  day  of  April  of  each  year--" 

( Empha sis  added) 

Section  78,  the  tax  levy  section,  recites: 

"On  or  before  the  l£th  day  of  September  of  each  year--" 

( Empha s i s  added) 

Prom  a  reading  of  the  charter  sections  of  which  quotations 
have  been  extracted  above  and  to  which  more  could  be  added,  when- 
ever the  charter  makes  a  date  mandatory  for  each  year,  the  section 
so  states.   In  the  section  under  consideration,  namely,  section 
15>1,  no  such  expression  was  used  and  thus  it  gives  rise  to  the 
clear  inference  and  presumption  that  a  different  intent  was  con- 
templated and  that  the  January  1$   that  appears  in  this  section 
relative  to  the  salary  survey  was  not  to  be  used  each  year  but 
only  for  the  year  19l\h»      Had  it  been  the  intent  of  the  voters  that 
January  15>th  was  to  be  the  closing  date  for  submission  of  the  sur- 
vey data  for  all  surveys  after  that  in  19i|4,  it  would  have  been  a 
simple  matter  to  have  clearly  set  forth  such  intention  by  the  em- 
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ployment  of  language  of  the  nature  and  import  of  that  used  in  the 
charter  sections  exampled  above. 

In  concluding  that  the  January  15  date  is  not  mandatory  I 
must  point  out  to  the  Board  of  Supervisors  the  requirement  that 
the  ordinance,  if  any  is  adopted,  wherein  the  new  rates  are  set 
up  must  be  passed  by  April  1,  195^  if  it  is  to  be  effective  on 
July  1,  195l(..  Consequently  any  action,  that  your  Board  or  the 
Civil  Service  Commission  are  planning  in  order  that  the  schedule 
and  recommendations  reflect  the  data  required  by  §15>1,  must  be 
taken  so  that  it  in  no  way  interferes  with  the  orderly  legislative 
steps  leading  to  the  ultimate  passage  of  such  an  ordinance  by  April 
1,  19#+. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


BJW/TJB 


TO:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention  Mr.  John  R.  McGrath 
Clerk  of  the  Board 
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SUBJECT:      DEPARTMENT   OF    PUBLIC  WORKS;    IMPROVEMENT   OP   ARMY  STREET   AT 
THIRD  AND   MICHIGAN  STREETS   INCLUDING  EXISTING   RAILROAD  AND 
GRADE   CROSSING;    MUST  APPLICATION    BE   MADE   TO  ST^TE   PUBLIC 
UTILITIES   COMMISSION;    BY  WHOM. 

Dear   Sir: 

Because   of   the    numerous  references   to  exhibits   in  your   request 
I    am  paraphrasing   and    summarizing   that  portion  of   the    request   which 
I   deem  necessary  to   properly  understand   this   ooinion. 

REQUEST 

Army  Street  between  3rd  and  Michigan  Streets  including 
the  crossing  at  Illinois  Street  is  an  unimproved  open  public 
street  as  shown  on  the  Humphrey  Map  made  official  by  the 
Board  of  Supervisors  in  I87O.   This  street  is  crossed  by 
railroad  tracks  for  which  franchises  and  permits  have  been 
issued  since  1902.   The  blocks  and  crossings  at  no  time  were 
in  condition  to  permit  travel  by  vehicular  traffic, 

A  private  contract  was  entered  into  with  Eaton  and 
Smith,  contractors,  to  improve  Army  Street  between  3rd  and 
Michigan,  including  the  crossing  of  Army  and  Illinois  Streets. 
Pursuant  to  the  authority  vested  in  the  Public  Works  Depart- 
ment permission  was  granted  to  Eaton  and  Smith  to  proceed 
with  the  work  excepting  the  portions  required  by  law  to  be 
kept  in  order  by  the  corporations  having  railroad  tracks 
therein. 

The  Southern  Pacific  Company  and  the  Atchison,  Topeka 
and  Santa  Fe  Railway  Company  were  notified  of  the  permit 
and  were  requested  to  place  their  tracks  to  grade  and  pro- 
ceed with  the  paving  therein  in  order  that  this  work  might 
be  done  at  the  same  time  as  the  improvement  of  the  street. 
The  Southern  Pacific  Company  informed  the  Department  of 
Public  Works  that  the  improvement  "will  be  a  new  grade  cross- 
ing and  prior  to  the  beginning  of  any  work  the  project  must 
be  authorized  by  the  Public  Utilities  Commission  of  the  State 
of  California,"   Accordingly  a  letter  was  written  to  the  Pub- 
lic Utilities  Commission  of  the  State  of  California  to  assist 
in  expediting  the  issuance  of  the  necessary  authorization. 
In  response  to  this  letter  the  following  was  received: 

"As  this  constitutes  the  opening  of  a  street,  it 
will  be  necessary  for  you  to  file  an  application. 
Enclosed  please  find  two  copies  of  our  'excerpts 
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from  Rules    of   Procedure'    pertaining   to   filing  applica- 
tions  for    the   construction  of   railroad  grade   crossing." 

Following   the  receipt   of  the    letter   from  the   Public  Utilities 
Commission  this   office   examined   the   excerpt   of    the    rules   con- 
tained therein  and  are   now  requesting  that  you  advise  us  which 
rule    applies    to    the  request   for  permission   to   bring   the  exist- 
ing tracks   up   to   official  grade    in  connection  with  the   improve- 
ment  of  Army  Street  between  3rd  and  Michigan  Streets,    includ- 
ing  the   crossing  of  Army  and   Illinois  Streets.      Your   opinion 
is   also    sought  as   to   who   should  make   the    application  if 
Rule   30   applies, 

OPINION 

The  legislature  in  enacting  the  Public  Utilities  Code  for  the 
State  of  California  has  granted  to  the  State  Public  Utilities  Commis- 
sion the  authority  to  grant  or  refuse  permission  for  the  construction 
of  any  public  road,  highway  or  street  across  the  track  of  any  railroad 
corporation  at  grade  ,  or  the  construction  of  any  track  of  any  railroad 
corporation  across  a  public  road,  highway  or  street  at  grade.   This  is 
Section  1201  of  the  Public  Utilities  Code  which  reads  as  follows: 

" §1201.   Construction  of  roads  or  tracks  across  railroad 
tracks:   Authority  to  grant  or  refuse  permission.    No  public 
road,  highway,  or  street  shall  be  constructed  across  the  track 
of  any  railroad  corporation  at  grade,  nor  shall  the  track  of 
any  railroad  corporation  be  constructed  across  a  public  road, 
highway,  or  street  at  grade,  nor  shall  the  track  of  any  rail- 
road corporation  be  constructed  across  the  track  of  any  other 
railroad  or  street  railroad  corporation  at  grade,  nor  shall 
the  traok  of  a  street  railroad  corporation  be  constructed 
across  the  track  of  a  railroad  corporation  at  grade,  without 
having  first  secured  the  permission  of  the  commission.   This 
section  shall  not  apply  to  the  replacement  of  lawfully  exist- 
ing tracks.   The  commission  may  refuse  its  permission  or  grant 
it  upon  such  terms  and  conditions  as  it  prescribes," 

Through  the  terms  of  this  section  of  the  Public  Utilities  Code 
(Section  1201)  the  Public  Utilities  Commission  has  the  complete 
authority  on  the  question  of  the  granting  of  permission  concerning 
grade  crossings.   The  Public  Utilities  Commission  has  adopted  certain 
rules  of  procedure  which  pertain  to  the  filing  of  applications  either 
to  construct,  alter  or  abolish  railroad  crossings,  The  present  prob- 
lem concerns  the  question  of  the  construction  or  relocation  of  a 
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railroad  crossing  and  therefore  we  must  look  to  these  rules  to  deter- 
mine the  procedure. 

Without  discussing  the  earlier  procedure  contained  in  the 
Rules  for  Procedure  I  shall  turn  to  those  rules  that  are  applicable 
to  the  question  presented  in  your  request. 

Rule  30  deals  with  the  general  subject  of  the  construction  of 
a  public  highway  crossing  a  railroad.   Rule  31  provides  the  method 
for  applying  for  permission  to  widen  or  relocate  an  existing  cross- 
ing.  Rule  32  covers  the  converse  of  Rule  30,  to-wit,  the  construc- 
tion of  a  railroad  track  across  a  public  highway.   All  three  of  these 
rules  come  under  the  general  heading  of  Article  9  of  the  rules  which 
contain  the  following  statement: 

"This  article  applies  to  applications,  under  Sections 
1201  -  1205  of  the  Public  Utilities  Code  to  construct,  alter, 
or  abolish  a  crossing  of  a  railroad  by  a  public  road,  highway  , 
or  street;  or  of  a  public  road,  highway,  or  street  by  a  rail- 
road; or  of  a  railroad  or  street  railroad  by  a  railroad  or 
street  railroad.   The  following  requirements  are  in  addition 
to  Rules  2  through  8,  and  \$   and  16  of  these  rules." 

In  addition  to  information  contained  in  the  file  which  accompanied 
your  request  I  have  ascertained  f rom  t  he  staff  of  the  Public  Utilities 
Commission  that  one  of  the  most  important  reasons  for  requiring  per- 
mission to  be  obtained  from  Commission  is  for  the  purpose  of  estab- 
lishing the  type  of  crossing  that  must  be  built.   The  type  must  always 
bear  a  direct  relation  to  the  safety  factors  involved  therein  and  the 
conditions  under  which  permission  will  be  granted  will  be  directed  to 
secure  the  maximum  safety  for  the  public  using  the  crossing. 

Turning  to  the  rules  which  I  have  adverted  to  but  not  quoted, 
because  their  actual  language  is  not  necessary  for  this  opinion,  two 
premises  are  presented.   If  the  work  intended  is  the  construction  of 
a  street  over  an  existing  grade  crossing  then  the  duty  falls  upon  the 
public  body  having  control  of  the  street  to  seek  permission  from  the 
Public  Utilities  Commission  for  the  intended  work.  (Rule  30.)    Simil- 
arly the  question  of  widening  or  relocating  the  crossing  requires  the 
public  body  to  seek  the  permission.  (Rule  31* )    However,  if  the  rail- 
road is  seeking  to  construct  a  crossing  over  a  public  road,  street  or 
highway  then  it  must  apply  to  the  public  Utilities  Commission  for  per- 
mission to  do  so,  after  having  duly  notified  the  public  body  or  polit- 
ical subdivision  of  their  intended  application.   (Rule  32.)     Thus 
the  whole  point  in  your  request  turns  upon  the  question  as  to  what 
rule  applies  to  the  frets  set  forth  therein. 

You  state  in  your  request  that  the  street  opening  date  for 
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th"t  particular  portion  of  Army  Street  is  1870,  "nd  th-t  this  occurred 
when  the  Humphrey  Map  was  filed  showing  the  area  as  a  so-called  paper 
street.   Your  request  and  my  investigation  reveals  that  "the  blocks 
rnd  crossings  were  not  in  condition  to  permit  travel  by  vehicular 
traffic."   From  these  facts  I  am  of  the  opinion  that  this  is  one  of 
the  very  nets  contemplated  when  the  legislature  enacted  Section  1201 
of  the  Public  Utilities  Code  and  that  the  section  does  not  refer  to 
the  opening  of  a  street  but  solely  to  the  construction  of  a  public 
road,  highway  or  street  in  order  that  it  might  be  used  for  the  pur- 
pose for  which  it  is  dedicated.   Both  the  facts  that  you  have  furn- 
ished me  in  your  request  as  well  as  those  which  I  have  ascertained 
from  independent  investigation  establish  that  the  railroad  crossing 
is  presently  there,  under  authority  granted  by  the  City  and  County 
of  San  Francisco.   Equally  established  is  the  fret  that  a  roadway 
which  is  presently  being  improved  has  never  been  in  conditions  to  per- 
mit any  travel  by  vehicular  traffic. 

Accordingly  I  advise  you  that  uncler  the  frets  recited  in 
your  request  and  those  ascertained  by  me,  Rule  30  of  the  rules  re- 
ferred to  above  applies  because  the  work  involved  constitutes  the 
construction  of  a  public  road  over  an  existing  rrilroad  crossing. 
Therefore  it  will  be  necessary  for  the  City  to  make  the  application 
for  the  necessary  permission.   Insofar  as  who  should  make  the  applica^ 
tion  it  is  my  opinion  that  the  Director  of  Public  Works  under  whose 
direction  and  supervision  City  streets  .°re  constructed  and  maintained 
should  sign  the  necessary  forms. 

If  it  is  necessary  for  you  to  seek  my  further  advice  on  pro- 
cedure or  presentation  I  shall  be  most  pleased  to  assist  you  in  order 
that  the  street  may  be  opened  to  the  public  as  an  improved  San  Fran- 
cisco street. 

Respectfully  submitted, 

DION  R,  HOLM 
BJW/LSM  City  Att  ^rney 

Tot   Sherman  P.  Duckel,  Director 
Department  of  Public  Works 
Rm.  260  City  Hall 
San  Francisco  2. 
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